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WARD, D• J• 


* i. • v . 


Plaintiff and defendants each move for summary 1 ■ 
judgment pursuant to Rule 56, Fed. R. Civ. P. For the . 
reasons hereinafter stated, the plaintiff's motion is • 
denied and the defendants' cross-motion is granted. 

This is an action by a former cadet at the • 
United States Military Academy at West Point (the "Academy") 
seeking declaratory and injunctive relief determining that 
his separation from the Academy and his discharge from the 
United States Army were in violation of the due process 
requirements of the Fifth Amendment to the United States * , 
Constitution, setting aside the discharge approved by 
defendant Secretary of the Army; and ordering defendants * • 
to grant him a Bachelor of Science degree and a commission 
in the United States Army. 

Plaintiff was originally scheduled to graduate » 

\ 

from the Academy and to receive a commission in the UniwcJ 
States Army in June, 1972. On or about June 2, 1972, an 
Academic Board convened at the Academy determined that 
plaintiff was deficient in conduct as a result of his having 
received demerits in excess of the total allowed for the ' ' 
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period from January to June, 1972 and recommended 
plaintiff's separation from the Academy. The recommendation 
was approved by defendant Secretary of the Army Froehlka 
who ordered plaintiff discharged on June 21, 1972. Plaintiff 
was processed out of the Academy on that date. 

Plaintiff, alleging that the procedures employed 
by the Academic Board violated the due process requirements 
of the Fifth Amendment, commenced this action for injunctive 
and declaratory relief and in his original complaint sought 
reinstatement to the Academy. This Court, Frankel, D.J., 
relying heavily on Hagopian v. Knowlton , 346 F. Supp. 29 
(S.D.N.Y. 1972), aff'd , 470 F.2d 20 (2d Cir. 1972), granted 
plaintiff a preliminary injunction requiring his reinstate¬ 
ment. Unlike the order entered in Hagopian , Judge Frankel 
stated that 

"the injunction now to be entered will 
not limit the measure of plaintiff's 
reinstatement pending trial and final 

• decision of this case. If any such 
limitations are to be imposed, they will 
follow only after specific application 

* to the court upon reasonable notice."! 

Plaintiff returned to the Academy and repeated his senior 
year. 

« 

The defendants appealed from the order granting 
the preliminary injunction, but withdrew their appeal on 
consent after the decision handed down by the Court of Appeals in 
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vy iragopian v. Knowlton , 470 F.2d 201 (2d Cir. 1972), which * ’ '’i 
forth minimal due process standards governiryj the '3 

^ i I ' i * , * . i •»,. • *J • 

dismissal of cadets from the Academy, ■ ' . •••*, s *> 

*; ' • - * * • . *ii l »5 % • i: 

* * * «* ,*'«•»• <’ i • « * * 
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Following the Court of Appeals' decision in 


lj>V« 

r-.n*: 


Hagopian , supra , the Academic Board was reconvened; and •' " ■ 

•* • * •. V ' 

? after’ a hearing purpe -tedly complying with the due process 

\ • . i • / ' . ■ ? .. * 

requirements set forth in Hagopian- ;' supra , * the Board again ^ 

. , • v •/> ' 1 . • ' .k fr * 

^.recommended that plaintiff be dismissed. The Secretary of • ’ 

" • • /ii 

S, the Army approved this recommendation. • As a result of these ■ V 

• • actions by defendants, plaintiff was not graduated from the 

■ •*-- 1 .v •, \ : r ., \ 

Academy, and did not receive a degree or a commission in the 


United States Army. His discharge from the Army has not • * 
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been effected pending application to this Court., V* *r>^\ 
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• 4 

A: * 


This Court granted defendants' motion to dismiss 

V . V ‘ ■ > 

t the‘complaint on grounds of mootness with leave to,plaintiff 

•4 * ) ■ ' 

• to serve and file a supplementary complaint asserting any t • 

f ' * \ t t| •/*%*•.' • 

, allegations plaintiff had concerning the proceedings sub- • 

■ V ” • 2 ' • • i\ U** i 

sequent to the entry of the preliminary injunction. Plaintiff * 

• t ' . •• • .,*« 

thereafter served and filed a supplementary ’ complaint and the*U-‘! 

, instant motions are addressed thereto. Since it is clear f:•, 

■ y v •• ■ • v rV; 

‘that the initial,hearing granted to plaintiff .did not comport: 

• with the requirements of due process as laid down in Hagopian, . I 


supra , this Court must determine whether the preliminary in- . 
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junction entered herein barred a subsequent rehearing 
and, if it did not, whether that rehearing met due process 


standards. 

Plaintiff argues that the terms of the preliminary 
injunction required the Academy to make an application to 
the Court before dismissing plaintiff following a rehearing. 
This Court does not so interpret the terms of the injunction 
quoted supra at page 2. The limitations referred to those 
imposed in Hr-gopian , supra , 346 F. Supp. 29; 35 (S.D.N.Y. 
f 1972), aff'd , 470 F.2d 201 (2d Cir. 1972)—admission to 
athletic or extracurricular activities, avoidance of 
•controversy or conduct likely to lead to disruption, or 
interfere[nee] with the morale or discipline of the insti¬ 
tution." The decision granting the preliminary injunction 
made no determination concerning the possibility of the 
Academy holding a second hearing pending trial. Any re¬ 
quirement that plaintiff not be dismissed without appli¬ 
cation to this Court was complied with by the defendants' 
motion of June 7, 1973 for an order dissolving the preliminary 
injunction and dismissing plaintiff's complaint as moot. 

Plaintiff challenges the procedures employed at 

I 

his second hearing on numerous due process grounds: 


I t 
I 
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1. The Academic Board which recommended dis¬ 
missal was not impartial; 

2. No evidence was introduced regarding the . 
offenses charged; 

• 3. No opportunity was given to plaintiff to 
cross-examine witnesses regarding the offenses charged; 

4. Plaintiff lacked knowledge of the elements 
of certain offenses; 

5. The hearing was not timely; 

6. On the question of retention, plaintiff was 
not given an opportunity to examine his file and rebut any 
adverse statements; 

7. All witnesses whom plaintiff had requested 
were not brought before the Academic Board. 

The Court fill consider these contentions in 

m 

light of the minimal standards of due process set forth 
by the Court of Appeals in Hagopian , supr a. The Court 
quoting Wasson v. Trowbridge , 382 F.2d 807 (2d Cir. 1967), 
there stated: 

"The Cadet must be apprised of the specific 
charges against him. He must be given an 
adequate opportunity to present his defense 
Eoth from the point of view of time and the 

• use tf witnesses and other evidence . I . I 
The hearing may be procedurally informal and 

• need not be adversarial." (Emphasis supplied 
in Hagopian , supra .) 470 F.2d at 210. 
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f * 
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' plaintiff*s contentions that the Academic 

'' ' >'• 

Board was not an impartial finder of the facts, only hie •' 

1 . . • '» 

, 4 ••• • 

argument that every member of the Board was present and - , 

• *• • . .. y. 

participated in the initial hearing which resulted in a 

I ; • , % f V t * 

recommendation that plaintiff be discharged merits dis-* '* 

cuss ion. Plaintiff challenged only one member of the -v 

•/ ... < 

Academic Board and that member was removed. .Furthermore, <■ 

it cannot be said that the Board was disqualified per se ' ' 

from reconsidering plaintiff's case because of its prior 

determination absent some showing of actual bias. As ? 

is recognized in Wasson v. Trowbridge, 382 F.2d 807, 813 
* * » 

(2d Cir. 1967), "prior official involvement in a case 

• ** r 

renders impartiality more difficult to maintain"* however, 

* ^ t 

the Court-also made clear that "[o]f course the closeness 

>• 

of Academy life and the manpower limitations of a Regiment 

y v 

may at times make it unduly burdensome or impossible to 

i • . ’ ' . 

secure a panel wholly lacking previous contact with the 
events in issue, yet the hearing must proceed." Id, - Nor 

• • ' •r,*i ' 

has plaintiff shown that "members of the panel had had 

such prior contact with his case that they could be pre-;, 

. . * \ 

• •%. - 

sumed to have been biased." The only prior contact which 

• # * * i .w 

members of the panel have b-?en shown to have had with «• 

. . ‘ % V 

plaintiff's case is the previous hearing. There is not 

r*. N 

even an allegation that any member of the panel initiated 
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or investigated any charges against plaintiff. Thus, 
there can be no presumption of bias. Although plaintiff 
is correct in stating that a* judge does not. sit in review 
of his own cases, a judge may sit on a case he had previously 
heard after reversal and remand. The procedure employed here 
seems analogous. , 

Plaintiff appears to argue that he was not 
apprised of the evidence against him as to certain of the 
specific delinquency reports and that there was a pre¬ 
sumption of correctness accorded the delinquency reports. 

In reviewing the delinquency reports, the Court finds that 
the nature of the specific violations was clearly and 
explicitly set forth in a manner which apprised plaintiff 
of the charges against him. 

The Court also concludes that the so-called 
presumption of correctness accorded to delinquency reports 
does not violate due process so long as the cadet charged 
is given an opportunity at some point to rebut the charges. 

This is analogous to the business records exception 
to the hearsay rule which permits records kept in the regular 
course of business to be admitted into evidence for the 
purpose of proving the truth of the matter asserted therein. 
Such records are admissible without the testimony of the 
person who has knowledge of the facts recorded. In like 
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fashion, delinquency reports are admissible for the 
purpose of establishing the truth of the statements they 
contain, and due process is not violated so long as the 
cadet is given the opportunity to show that the reports 
lack trustworthiness or are in fact erroneous. Plaintiff 
was given such an opportunity prior to his dismissal. 

i*nder procedures in effect at'the Academy, a 
cadet could provide a written explanation at the time he 
was notified of the report, could request reconsideration, 
ecu Id appeal to superior authorities and, following the 
decision in Hagopian , supra , could rebut the charges at 
a hearing prior to dismissal. 

m 

Plaintiff's lack of memory regarding certain of 
the charges did not- require the Academy to come forward with 
additional proof including testiir of the charging officers 
and other witnesses so long as plaintiff could have called 
witnesses on his own behalf. Moreover, plaintiff was ap¬ 
prised of the reporting officers' identities. Although he 
could have requested that they be called as witnesses, 
plaintiff did not do so. It, therefore, appears to the 
Court that this portion of the procedure followed at plaintiff 
second hearing met the requirement of Haqopian, supra, at 211, 

I 

that the cadet be given an opportunity "to appear and contest 
the factual basis of demerits, previously awarded." 


8 
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Plaintiff also argues that because this second 

hearing on his dismissal was held more than nine months 

after some of the demerits were initially awarded he was 

denied the opportunity to contest the charges because he 

did not remember the details of some of .the offenses and 

because witnesses who may have testified in his behalf 

were no longer available. In making this argument, plaintiff 

relies heavily on the following statement in Hagepian , supra : 

"Since the demerit period roughly coincides 
with the relatively short duration of a 
*. college semester, the opportunity to ap¬ 
pear and contest the factual basis of 
demerits previously awarded without a hear¬ 
ing would not be lost to the memory of either 
th "2 cadet or available witnesses." 

470 F.2d at 211. 

While ?n initial hearing held nine months after the award 
of individual demerits might be untimely, such is not the 
situation presented by the instant case. The initial pro¬ 
ceeding held here did in fact take place "within the relative¬ 
ly short duration of a college semester." 1(3. Since that 
time the matter at issue has been the subject of litigation. 
Plaintiff, therefore, had timely notice of th^ initial pro¬ 
ceedings so as to enable him to preserve his recollection 

I • 

of the factual basis of demerits previously awarded in order 
that the data would not be lost to his memory and to com¬ 
municat'd* with potential witnesses so that they, too, would 







Opinion of Ward, J. 


A- 

/ 

not let the events fade from memory. It is clear from tho 
record before the Court that plaintiff's lack of memory of 
the demerits as to which he raises this argument occurred 
prior to the first hearing "during the relatively short 
duration of a college semester." Id. 

• Furthermore, plaintiff's argument that four 
witnesses who he wanted to call on his behalf were no longer 
available is unsubstantiated. Only one of these witnesses. 
Lieutenant Dull, would have testified on the demerit phase 
of the hearing. The demerits as to which he would have 
testified were in fact removed so that his unavailability 
could not possibly be held to have prejudiced plaintiff. 

In addition, plaintiff argues that Lieutenant Dull 
and three others were desired for their testimony regarding 
plaintiff's potential for retention and that the Academy 

i 

• ' • 

should have borne the burden of producing them. One of 

4 

these witnesses. Lieutenant Kruger did testify. 

Hagopian , supra , requires that plaintiff have an 
opportunity to present witnesses; it does not set forth any 
requirement that the Academy arrange for and bear the expense 
of their attendance. Since plaintiff argues only the latter 

4 

proposition, he fails to state a claim. There is no evidence 
nor does plaintiff assert that the Academy hindered or pre¬ 
vented in any other way his presenting these witnesses. 
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• * • • .1 

Plaintiff's final argument is that on the question 

of retention, he was not given an opportunity to examine hia 

file and rebut any adverse statements contained therein. 

Such a demand was specifically rejected in Hagopian , supra . 

There, Cadet Hagopian demanded the right to inspect the 

recommendations of his Tactical Officer and Regimental 

Commander regarding separation, which were before the 

Academic Board when it made its decision. In rejecting 

this contention, the Court of Appeals stated: 

"[W]e agree with the Court's conclusion 
f in Wasson that ' [particularly on the 

question of [his] fitness to remain a 
Cadet, he is not entitled to see the • 

confidential opinions of members of the 
. faculty,' 382 F.2d 813." 

470 F.2d at 212. 

Thus, plaintiff has no right to examine his file for adverse 
opinions. 

For the foregoing reasons, plaintiff's motion for 
summary judgment is denied and defendants' cross-motion for 
summary judgment dismissing plaintiff's supplementary complaint 
is granted. 

'Settle judgment on notice. 

Dated: February 14, 1974 
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NOTES 


1 Opinion, August 3, 1972 at p. 8. 

2 Memo Endorsed, September 5, 1973, on defendants' 
Notice of Motion dated June 7, 1973. See also. 

Memo Endorsed, September 5, 1973, on plaintiff's 
Notice cf Cross-Motion dated July 2, 1973; 

3 Although not dispositive, the fact that cadets 
Kagopian and Jaremko, whose cases have run a course 
parallel to plaintiff's, were reinstated after re¬ 
hearings lends support to finding that the Academic 
Board was not biased per se . 

4 In this regard it should be noted that plaintiff 
did, in fact, present nine witnesses who testified 

r as to his potential for retention. Furthermore, 
plaintiff was given the opportunity to present 
written statements from the three absent witnesses 
which he refused to do. of course, if plaintiff had 
a right to have the Academy produce these witnesses, 
these factors are irreleva%t. 
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UNITED.STATES DISTRICT COURT 

FOR THE SOUTHERN DISTRICT OF NEW YORK 
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STEVEN F. CROWN, • % . 

> / 

Plaintiff, • ; 


-against- ; 

MAJOR GENERAL WILLIAM KNOWLTON, • « 

Superintendent, Un ted States Military 
Academy, BRIGADIER GENERAL SAMUEL WALKER, : 
Commandant, United States Military 
Academy, and ROBERT F. FROEHLKE, : 

Secretary of the Army, 

• 

t . *• 

Defendants. 

- - - - -x 


COMPLAINT 





' Plaintiff, through his attorneys, alleges: 

• '• S' 

' 1. This is a civil action brought by the plaintiff 
to obtain declaratory and injunctive relief determining that 
plaintiff’s separation from the tfnited States Military Academy 
and his discharge from the United States Army are illegal and 
ordering his return to the United States Military Academy. 

2. Jurisdiction is conferred upon this Court pursu- 

• * 

ant to Title 23 U.S. Code & 1331, 1361, 2201 and 2202.-.. 

ft • 

3. The amount in controversy in this suit, exclusive 

• * • 

of interest and costs, is in excess of Ten Thousand($10,000.00) 


Dollars 
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PARTIES 


/. 


. 4. The plaintiff is a citizen of the United States 

, . .. ... . a/ i.vii i 

and is currently residing in the State of Massachusetts. 

5. Defendants Major General William Knowlton and 
Brigadier General Samuel Walker are respectively Superintendent 
and Commandant of the United States Military Academy, West 
Point, New York. They are, the senior officers in charge of 
the operations of the Military Academy at West Point and as 
£uch are the officers with ultimate supervision and direction 
of the plaintiff herein. They are sued herein both personally 
and in their official capacities. 

6. The defendant Robert F. Froehlke is the Secretary 
of the Army of the United States. He is sued herein both per¬ 
sonally and in his official capacity. 




CAUSE OF ACTION 

.7. Plaintiff herein has virtually completed his 

fourth year as a cadet at the United States Military Academy. 

• * • 

8. On or about June 2, 1972 the plaintiff herein was 

* • 

determined by an Academic Board convened at the Academy to be 
deficient in conduct for receiving a total number of demerits 
in excess'of the amount allowed for the period January through 
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j uno , 1972, On said date the Academic Board recommended that 

he be separated from the United States Military Academy. On or 

/ 

about June 3, 1972 plaintiff was processed out of the United 
States Military Academy. 

i 

9. The recommendation of the Board was re¬ 

ferred to Secretary of the Army, Froehlke, one of the defend¬ 
ants herein, for approval. On June 21, 1972 the Secretary of 

the Army acted on the referral and discharged plaintiff, 
r 

10. The action of the Academic Board was based upon 
yjx itten reports alleging that the plaintiff herein was defi¬ 
cient in conduct on numerous occasions in that he hail violated 

various regulations and orders. 

11. Plaintiff herein submitted to the Academic Board 

written statements contesting the factual accuracy of at least 
two of these reports. With regard to a third report, plaintiff 
was not given notice sufficient to advise him of the charges 
against him. A determination in favor of the plaintiff on 
these reports would have resulted in plaintiff's total number 
of demerits being less than the maximum allowed for the rele¬ 
vant period. Had plaintiff had the opportunity to properly 
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defend against the charges he would not have been recommended 

\ • 

for separation from the Military Academy and' would not-*have 
been discharged from the Army. 

12. Prior to this date another Academic Board was con¬ 
vened to separate him from the United States Military Academy 
for academic failure. This Board was illegal and a denial of 
due process in that the Regulations for United States Military 
Academy § 5.18 gives a cadet the right to re-examination where 
he fails one subject. 

■ 13. The procedures followed by the United States 
Military Academy in separating plaintiff from the United 
States Military Academy and discharging him from the army de¬ 
nied plaintiff due process of law in that: 

(a) Plaintiff was not provided an opportunity to 

be present at the meeting of the Academic Boards at which his 
* • 

delinquency record was considered and the charges against him 
determined. 

I 

(b) Plaintiff was not provided an opportunity to 
present his own personal testimony before the Boards nor the 
testimony of any witnesses on his behalf. 


* 
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(c) Plaintiff was not permitted to cross-examine 

nor in any way question the.persons whose reports had consti- 

/ 

tuted the allegations and evidence against plaintiff before 
the Academic Board. 

(d) Plaintiff was not provided with the opportunity 
of having counsel* or a legally trained person* appear before 
the Academic Board on his behalf, nor submit arguments *to the 
Academic Board in writing or otherwise. 

(e) The plaintiff was not provided the opportunity 
of consulting with counsel or other legally trained persons in 
any manner regarding the charges a~i possible actions pending 

• ' v » 

against him although counsel and/or other legally trained per¬ 
sonnel were available at the Military Academy. 

(f) The Academic Board had before it for considera¬ 
tion the reports and recommendations of plaintiff's Company 
Tactical Officer and Regimental Commander. Plaintiff was not 
provided with the opportunity of inspecting said reports and 
recommendations. Nor was plaintiff informed in any manner or 
to any degree of the contents of said reports and recommenda¬ 
tions. Plaintiff was thereby deprived of the opportunity to 

• ' / 
respond in any manner to said reports and recommendations. 

. (g) Plaintiff was not informed in any manner whether 
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or not the Academic Board had before it any information or evi¬ 
dence against plaintiff other than the aforesaid reports for 

/ 

' delinquency in conduct and the aforesaid reports and recommen¬ 
dations by. said Company Tactical Officer and Regimental Comman¬ 
der. .Plaintiff therefore did not have -the opportunity to re¬ 
spond to such additional information and evidence against him _ 
which may have been before the Board.. - , 

(h) The plaintiff was not informed in any manner- of 
the basis upon which the Academic Board reached its determine-'«: 
tion. The plaintiff was thereby deprived of the opportunity of 
protesting to the Board or to any other authority in any manner 
the Acad.emic Board's determination, and was thereby deprived of 
the opportunity to submit to said Board or to any other, author¬ 
ity any add.! cional statement, argument or additional evidence 
• relevant to the Board's determination. 

(i) The Army did not follow its own regulations in 

• » , 

recommending separation from the service on the basis of aca¬ 
demic delinquency. 

• t 

14 ; as a direct and immediate consequence of the 
Board's determination, the plaintiff was processed out of the 
Military Academy on June 21, 1972. 
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15. Unless plaintiff is reinstated at the Academy 

4 

forthwith he will fall behind the training Scheduled for the 
present senior class. If it is determined that he is required 
to repeat his senior year he will thus not be able to graduate 
in June of 1973. T ie failure to reinstate plaintiff may thus 
result in his falling two years behind his graduating class. 

a direct and immediate consequence of the de¬ 
termination by the Academic Board, plaintiff will lose all 

meaningful opportunity to make a career in the United States 
Army. 

1.7. As a direct and immediate consequence .of the de- 
• • • 

termination by the Academic Board, plaintiff will be stigma¬ 
tized to his considerable detriment, in or out of the Armed 
Forces. . 

18. As a direct and immediate consequence of any ac¬ 
tion by the Secretary of the Army, defendant herein, approving 
the determination of the Academic Board, the plaintiff will not 
graduate from West Point and will not receive a college degree. 


\ -6- 


t' 
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WHEREFORE, plaintiff prays that the following relief 

/ 

be granted: 

• • 

1. That this Court issue a declaratory judgment de— 

c ^- fir ^ n 9 that the procedures by which it -was determined that 

\ 

plaintiff should be separated from the Military Academy violated 
due process of law, as provided by the Fifth Amendment to the 

United States Constitution; 

r 

2. That this Court issue a permanent injunction enjoin¬ 
ing the defendants from restraining or in any way interfering 
with or impeding plaintiff's resumption and completion of his 
full training and graduation from the United States Military 
Academy until such time as a hearing is heid upon the charges 

of delinquency in conduct which comports with the requirements 
of due process of law; 

3* That this Court set aside the discharge approved by 
the Secretary of the Army, Froehlke, until such time as a proper 
hearing is held, in a manner which complies with the requirements 
of due process of law; 
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4. That the Court issup a temporary restraining order 
ordering the defendants and their subordinates to permit plain- 
tiff's immediate and normal resumption of his training at the 
United States Military Academy. 

Dated: July 25, 1972. 




RABINOWITZ, BOUDIN & STANDARD 
Attorneys for Plaintiff 
30 East 42nd Street 









A-25 

ORDER TO SHOW CAUSE 

and TEMPORARY RESTRAINT 

UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF NEW YORK 

* 

• (Title Same) 

Upon the annexed copy of the complaint and the 
affidavit of JOAN GOLDBERG, ESQ,, sworn to the 25th day of 

July, 1972, and for good cause showing, it is 

* 

. ORDERED, that the defendants show cause before this 
r Court, at a terra for rootions thereof, to be held at the United 
States Courthouse, Foley Square, Room 110, on the 1st day of 
August, 1972, at 10»50 o'clock in the forenoon, or as soon there¬ 
after as counsel may be heard, why a preliminary injunction, 
pursuant to Federal Rules of Civil Procedure, 65(a), should 
. not be issued enjoining and requiring defendants MAJOR GENERAL 
WILLIAM KNOWLTON, Superintendent, United States Military Academy, 
BRIGADIER C-ENERAL SAMUEL WALKER, Commandant, United States Mili¬ 
tary Academy, and ROBERT F. FROEHLKE, Secretary of the Army, 
their associates, servants, employees and all persons in active 
concert and participation with them, pending the final hearing 
and determination of this action, to reinstate the plaintiff 
herein.in the United States Military Academy, West Point, N. Y. 
and to set aside the plaintiff's discharge? and 


I 





* 
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ORDERED, that service of a copy of this Order, 

together with a cop.’ of the complaint and the papers hereto 

/ 

attached on the United States Attorney, Southern District of 
New York on or before the 27th day of July, 1972 by 12 noon 
o'clock be deemed sufficient service upon the defendants 
herein. 


Datedi New York, N. Y, 
July 27, 1972. 

Issued at 9«50 A.M. 


U.S.D.J. 


»■ 


Defendant's attorney has agreed that in the event 
that the court grants relief to plaintiff after hearing this 
motion defendants will not claim that plaintiff is prejudiced 
in any way by his failure to present himself at the USMA prior 
to the determination of this motl.'^. 


July 27, 1972 


Edward C. McLean 
USDJ 


1 







I 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-- x 

STEVEN F. BROWN, . s 

/ 

Plaintiff, : 

-against- : 

MAJOR GENERAL WILLIAM KNOWLTON, : 

Superintendent, United States Military 
Academy? BRIGADIER GENERAL SAMUEL WALKER, : 

Commandant, United States Military Academy, 
and ROBERT F. FROEHLKE, Secretary of the s 

Army, 

• 

Defendants. 

--—x 


AFFIDAVIT 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 


JOAN GOLDBERG, being duly swor*'', deposes and says: 

1. I am an attorney admitted to practice in this 

» • 

Court and a member of the firm of Rabinowitz, Boudin & Standard, 
attorneys for the plaintiff in the within action. 

. 2. Plaintiff herein, Steven F. Brown, is presently 
residing at 12416 Skylark Lane, Bowie, Maryland. Because of 
the necessity for requesting immediate relief, plaintiff is 
unable to personally execute an affidavit in support of the 
instant application. This affidavit is made on information and 
belief by his attorney. 


3. This affidavit seeks a temporary restraining order 

i 

requiring the Secretary of the Army to set aside the order / 

separating plaintiff from the United States Military Academy 


t' » V 
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(hereinafter "USMA") and discharging him from the Army, and 
ordering the Superintendent of the USMA, West Point, New York, 
to permit Mr, Brown to join the senior class at the Military 
Academy pending determination by this Court of whether the pro- 
ccduras separating Brown were unlawful as a violation of the 
due process clause of the Fifth Amendment to the United States 
Constitution. 

%/ 

4. Mr. Brown was, until June 21, 1972,.a senior at 
West Point and a member of the Armed Forces. He had completed 
f his fourth year of training and study at the Academy and should 
have graduated with his class on June 8, 1972. However, prior 
to that date, a Commandant's Board was held to determine whether 
he should be separated from USMA for deficiency in conduct and 
said Board recommended that Mr. Brown repeat his fourth year at 

y 

the Academy. If this recommendation is held to be illegal, 
then Mr. Brown must'be reinstated in order to receive his 
degree and commission as a United States Army officer. Failure 
to have the recommendation reversed would leave Mr. Brown two 


1/ Plaintiff was separated from the USMA. and discharged from 
the Army on that date. He had no additional service obligation. 

2/ Said action is alleged to be beyond the power of the Board. 
Nevertheless, plaintiff must be readmitted to rejoin the pres¬ 
ent senior class by August 1, 1972 in the event this recommen¬ 
dation is upheld. 


—2— 

t • '• / 
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Affidavit of Jean Goldberg 


years behind if the court does not order his reinstatement at 
this time. • 

5* Subsequent to the Commandant's Board recommenda¬ 
tion that Brown not be separated from USMA, a board of officers 
was convened at the Academy (hereinafter referred to as the 
"Academic Board") »o determine whether he should be separated 
for academic deficiency. Contrary to Regulation USMA § 5.18, 
this Board recommended that Mr. Brown be separated from the 
9 Academy for failure ir. a single academic subject. There is 

‘ 

no appeal from this decision. 

•'6. On or about June 2, 1972, a subsequent Academic 
Board was convened to determine whether Mr. Brown should be 

separated for deficiency in conduct. This Board recommended 

* that he be separated and Mr. Brown was separated on June 21, 

1972. It is the procedure by which these Boards acted that 
• * 
is the subject of the complaint. 

7. An Academic Board may be convened in the discre¬ 
tion of the Commandant after recommendation by a cadet's 
Tactical Officer when a cadet is reported to have exceeded 

/ 

his total allowance for demerits in an academic period, or 
where a cadet has failed more than one academic subject,. 

(This latter will be discussed infra, 2 12. 

A demerit is a mark in conduct, U.S.M.A. Dis¬ 
ciplinary System S.O.P., p. 1 (hereinafter "S.O.P."). A 


\ 

•A 


r 
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special form is used to report delinquencies. Form 2-1 (S.O.P. 

p.34). The Tactical Officqr reviews reports received each 

/ 

day and either awards demerits on the basis of the report or, 

in the case of serious violations, a Board is convened to hei't 

3/ 

charges and to make the award. Pursuant to regulation, when 
a cadet exceeds his monthly allowance and when he exceeds the 
total demerit allowance for the period, the Tactical Officer 
is required to interview the cadet to determine whether the 
f awards were fair and just and recommend whether a Board should 
be convened to determine whether he should be separated from 
USMA. 

If an Academic 3oa^d is convened and decides that 
the cadet has exceeded his total allowance, he may be separated 
from the Academy. The cadet has no right to appear before the 

Academic Board; no right to present witnesses in his behalf; 
no right to cross-examine the reporting officers or even to 
submit information other than written reports submitted at 
the time the demerits were awarded. The cadet has no right 


3/ Many of plaintiff's demerits are for minor offenses. There 
is no right to a hearing on the merits, either prior to the 
award or where the cadet appeals from the award. Moreover, 
the Tactical Officer often reports the violation, makes the 
award and reconsiders his own determination to decide if it 
was just. In this case, the Tactical Officer was responsible 
for five reports resulting in 24 demerits. 
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to counsel before the Board nor does he have the right to 

consult with counsel to aid in preparation of his defense. 

The Board is not required to set forth the basis for its 

• * 

decision, nor is there an appeal from this decision. 

8. The facts are as follows: 

On March 18, 1972 Brown was involved in a one- 
car accident when he was not authorized to be off post. A 
Separation Board was convened by the Superintendent to deter¬ 
mine whether his retention was desireable. He was moved from 
his barracks to what is known as the Boarders' Ward. At that 
time he had only 35 demerits. During his first three and one- 
half years at the USMA, Brown never exceeded nor even approached 
the maximum allowable demerits. 

From March 18 until the # end of May, Brown re— 
ceived a total of 121 demerits. The total allowed for the 
entire academic period (January-June) was 102 demerits. 

Brown sought to explain certain of the charges - 
and to contest the accuracy of other reports. On April 25, 

1972, he was awarded five demerits because his room was not 
in prescribed condition. At 8:30 A.M., when Brown was sleeping, 
an officer came into inspect his room and charged him with this 

I 

offense. At 9 A.M. the officer returned and found Brown still 
asleep. He then received ten. demerits for direct disobedience, 
intentional in that he failed to awaken. This award indicates 
how the demerit procedure can be abused.’ Brown was obviously 

/ 

penalized twice for the same offense. Additionally, he had 
two defenses to this award - first, that the inspection was 



v 
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not in accord with regulations for Boarders' Ward and, second, 
that the award of demerits for the second offense was not in 
accordance with regulations. 

Brown, on May 6, 1972, was awarded 15 demerits 
for gross lack of judgment in submitting a poor research paper 
On or about May 30, 1972, he was awarded 45 demerits for miss¬ 
ing classes. In order to defend against this last offense he 

< 

asked for a list of the dates on which the classes were missed, 
but it was never made available to him. \ ' 

During this period. Brown had three Board hear- 
4/ - 

xngs brought against him and he missed many classes. Absences 
to attend Board hearings are excused, yet he could not prove 
that the absences charged were excused because he was not 
given the dates of ^alleged absences. 

9. The Aptitude Board hearing was scheduled for May 
28, 1972 and postponed to June 2. On June 1, 1972, Brown 
asked Major Jerome Camello, the Assistant S-l, for copies of 
all the demerits lodged against hipi in order to submit a writ¬ 
ten defense to the charges. Major Camello advised that he wou 
make copies, yet when Brown returned for them he was told he 
could not have them by order of the Deputy Commandant of the 
USMA. 


4/ The first Board hearing stemmed from the automobile acci¬ 
dent; the second was for gross lack of judgment, and the third 
was for missing classes. Two Academic Boards were convened 
without his presence - the first ordered him dismissed for 
poor academic standing in that he failed English, (he passed 
the exam, but was failed for excessive absences) which violate 
§ 5.18 of Regulations for USMA which gives a cadet absolute 
right to re-examination where he fails a single course. The 
second Board was for deficiency in conduct. 

ONLY COPr hvhILABLE 
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10. Brown went to Captain William F. Belcher and 

i 

V 

requested his help in defending against the''Academic Board 
hearing and was told by Captain Belcher that he was given 
specific instructions not to advise him on the merits of the 
Aptitude Board hearing. 

Deponent spoke to Captain Belcher who acknowledged 
that this was so. When asked why he did not suggest that Brown 
retain civilian counsel. Captain Belcher stated that it was , 
covered by the specific instructions from the Colonel. 

11. It is believed that at least three of the delin¬ 
quency awards to Mr. Brown were as a matter of law insufficient. 
If these demerits were not awarded Brown would not be in excess 
of the allowance. 

(a) Brown was awarded a total of 15 demerits 
when he was sleeping, ten of these demerits for intentional 
disobedience. Because Brown did not have the opportunity to 
consult with counsel, he did not bring this claim of legal 
insufficiency to the attention of the Academic Board, nor 
could he have effectively argued the merits of the legal 
claim without‘counsel. 

(b) The delinquency report for gross lack of 
judgment for handing in a poor term paper is arbitrary and 
capricious. The "award" for handing in an inadequate term 

.paper is either a failing grade or a requirement that the 


9 


v 
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paper be resubmitted. Counsel could have effectively argued 
the merits of this claim. 

(c) The repo'rt for missing classes coula not 
be defended because Brown was never given the dates of the 
classes alleged to have been missel. He was thus not given 
sufficient notice of this charge to comply with the require¬ 
ments of due process. 

12. The decision of the Academic Board recommending 

» 

separation for failure in a single academic subject, in vio- 
r 

lation of USMA Regulations was a result of the lack of counsel. 
If Brown had had opportunity to consult with counsel, the 
error of law could have been raised as a defense. 

13. By its action, the Academic Board separated 
Brown from the USMA which caused him serious and irreparable 
injury in that he was deprived of a college degree and a com¬ 
mission in the United States Army. Even if he wins this 
motion, he may have been deprived of the opportunity to have 
a military career, and this was the result of a procedure 
that violates the Fifth Amendment to the United States Consti¬ 
tution, in that - 

« 

(a) He did not receive adequate notice of the , 
charges against him to prepare a defense. 

(b) He had no opportunity to be present at the 
Board meeting nor to present witnesses to the Board. 

(c) He had no opportunity to cross-examine report- 
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\ 

ing officers. 

(d) He was denied opportunity to consult-with 

/ 

counsel. 

(e) He was denied opportunity to have counsel appear 
in his behalf before the Board. 

(f) He had no opportunity to inspect and respond 
to reports and recommendations filed with the Board. 

(g) He was not advised of the basis of the decision 

(h) Tactical Officer acted as prosecutor, judge and 
reviewing authority on five occasions resulting in 24 demerits 
a merger of functions which is a violation of law. 

14. The consequences to Brown in being separated 
from service are serious and irreparable. 

15. The procedures followed by the USMA do not 
satisfy due process, requirement for a fair hearing. 

16. There is a likelihood of success in this 
litigation. 

17. This order is brought on by order to show cause 
because, unless palintiff is permitted to rejoin the senior 
class on August 1, he may be delayed still an additional 
year in graduating even if he wins this action. * 

18. No previous application for the relief sought 
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herein has been made to any other court. 


- ^ 'Kf, llt'll-U Li'i >^UX. tv y a yjrs'l ^ ■S/T'J'trx/Hft .4 fuUJ C^y 

**) a vV.-tn* -/ J •.< .'i ./.• v/? *;•/ , (s')\*■* uju^/Ja 

' f WHEREFORE, deponent respectfully prays that the *}>. 


defendants be required to readmit plaintiff to the USMA and 


o ! 1 


reinstate him in the United States Army pending determination 













UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NSW YORK 


(Same Title) 

AFFIDAVIT 

\ / 

STATE OF NEW YORK ) 

) S3 . 

COUNTY OF ORANGE ) 

WILLIAM I. BELCHER, being first duly sworn, deposes and says: 

1. I am an attorney admitted to practice in the State of Florida and 

r _ 

a Captain on active duty in the Judge Advocate General's Corps of the United 
States Army. 

2. From August 1969 until the present time I have been assigned to 
the staff and faculty of the United States Military Academy, West Point, 

New York, in the Department of Law and Office of the Staff Judge Advocate 
as an Assistant Professor of Law and Assistant Staff Judge Advocate. 

3. In late March 1972 I was appointed to represent Cadet Steven F. 
Brown in connection with administrative separation proceedings brought 
against him as a result of disciplinary infractions alleged to have been 
committed on the evening of 18 March 1972. Specifically, these infrac- 

9 

tions were related to an automobile accident involving Cadet Brown ^vhich 
occurred a few miles from the Military Academy. On 6 April 1972 the 
Superintendent convened a Board of Officers pursuant to paragraph 16. 03, 
Regulations for USMA, and Army Regulation 15-6, to determine whether 






Affidavit of William F. Belcher 


the alleged inflections related to the accident exhibited habits or traits of 
eh; racter which .appeared to render Cadet Brown's rctenlityi at the Mili¬ 
tary Academy undesirable. My direct representation of Cadet Brown was 
in connection with those proceedings. The Board of Officers conducted its 
hem in;, on 2•*, 25 and 26 April 1972. On 26 April the Board recommended 

that Cadet Brown not be separated from 'he Academy, recommending a less 
punishment. 

, 0,1 or about 11 A P”1 1972, while Cadet Brown and I were pre¬ 

paring for the 2d April Board hearing pertaining to the allegation of "un¬ 
desirable habits or traits of character, » we learned that his Company 
1 actical Officer and Regimental Commander in the Tactical Department 
were lnilialmg additional separation proceedings against him for alleged 
deficiencies in "leadership" or "aptitude for the service." On that date, ' 
in anticipation of Aptitude Board proceedings, I assisted Cadet Brown in 

the preparation of a letter to the Commandant of Cadets requesting that 
J 

f hc be accorded due process of law at any such Board hearing subsequently 
convened by the Commandant to determine whether hc should be separated 
from the Academy for deficiency in aptitude for the service (i.c., leader¬ 
ship). Specifically, it was requested that with respect to any such Aptitude 
Board hearing, that Cadet Brown be given: 

a. notice of any specific acts of misconduct which vould be consid- 
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m 

\ 

crcd by the Board; 

b. the opportunity to attend the hearing to confront and cross-examine 
the witnesses who would be called to testify against him. 

These requests were denied by ihe Commandant "insofar as they differ from 
established procedures." 

1 felt particularly compelled to assist Cadet Brown in any way 
that I could in connection with the new separation proceedings for alleged 

t 

deficiency in aptitude for the service because 1 believed that these proceed¬ 
ings, in large measure, had also been prompted by the facts and circum¬ 
stances surrounding the automobile accident. This belief was reinforced by 
the fact that at that time there were at least forty (40) seniors in Cadet 
Brown's class who had aptitude or leadership ratings lower than his and 
against whom aptitude separation proceedings were not initiated. In 

addition, prior to any hearing having been conducted by an "undesirable 

/• 

habits or traits" Board or an Aptitude Board, both the Commandant of 
Cadets and Cadet Brown's Regimental Commander had taken official pos¬ 
itions in writing that he should be separated, even though the Commandant 

I 

of Cadets v/ould be the authority to subsequently appoint an Aptitude Board 
consisting of subordinate officers in his department to advise him as to 
whether Cadet Brown should be separated. 

• ' 'l 

Comments made to me by my superiors in the Department of 


r 
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Law during this time period made it clear to me that they knew I had as¬ 
sisted Cadet Brown in the preparation of the letter to the Commandant 

/ 

and letters to various Congressmen. 

4. On 27 April 1972, the day following the "habits and traits" Board's 

recommendation that Cadet Brown not be separated, I was told by Colonel 

Thomas C. Oldham, the Staff Judge Advocate, that the Academy's policy 

\ * 

was that cadets were not entitled to counsel or legal assistance in connection 

with separations based on deficiency in leadership or aptitude for the ser- 

t 

• 

vice. He then staled that I had been given considerable latitude up until 
that time because of my representation of Cadet Brown in the "habits and 
traits" Board proceedings. He then told me that from that date I was to 
refrain from advising, assisting or counseling Cadet Brown with regard 
to his possible separation for deficiency in aptitude for the service. He 
explained that I was not to discuss the merits of the case with him nor was 

I to advise him as to what action he should take nor was 1 to assist him 

\ 

in the preparation of any correspondence. He did state, however, that he 
would permit me to explain procedures to Cadet Brown. 

On the following morning, 28 April 1972, T went back to the Col¬ 


onel and stated chat it was my understanding, based on the previous day's 


conve 


jrsation, thitt I was "ordered and directed" to refrain from assist¬ 


ing Cadet Brown in the aptitude separation proceedings pending against 
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him. The Colonel confirmed my understanding subject only to the qual¬ 
ification that I could explain procedures. I then told him that in m y opin- 
ion Cadet Brown was not being dealt with fairly and that he'needed the . 
assistance and advice of counsel. I further staled that I had given the 
matter much consideration and that if I were ordered.no, to help him then 
I would have to advise him to seek the services of civilian counsel. The 
Colonel then directed me not to advise Cadet Brown as to whether or not 
he needed civilian counsel, stating that Cadet Brown and his parents should 

make that determination and that ho’was not going to have me ••embroiling 
the Academy in litigation. " 

. 5. During the months of April and May. while I was working with 

Cadet Brown on the '.habits and traits'. Board and its review. 1 learned 
•hat Cade, Brown was receiving demerits for an unusually high number of . 
disciplinary infractions under the Cade, Disciplinary System, administered 

■ bV * >,C DePSl tmCnt ° £ “"0- the direction of the Commandant of 

Cadets. It seemed as though he was charged with some.new infraction . 
nearly every time 1 spoke with him. On a, leas, one occasion during this 
period I was told by the Staff Judge Advocate that I was not permitted ,o 
advise or otherwise assist him in defending against aUcgcd disciplinary 
offenses. It is ,he_frequently stated policy of the Academy that Daw Depart¬ 
ment personnel refrain from interfering or becoming involved with "official 
actions" of the Department of Tactics. 

• 6. In mid or late May 1972 1 appeared as a witness on behalf of 
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Grulot Brown Before a Category 31 Aptitude Board convened by the Commau- 
dent of Cadet;: to determine whether Cadet*Brown should be separated for 
deficiency in leadership or aptitude for the service. This Aptitude Beard 
consisted of five lt>; officers from the Department of Tactics and was 
convened following the initiatic 1 of action described in paragraph 2, 
above. The President of the Board advised me that the purpose of the 
hearing was to determine whether Cadet Brown was deficient in aptitude 
for the service and should be separated. After instructing me that the 
hearing was not "legalistic',' I war. given the opportunity of offering per¬ 
sonal testimony on Cadet Brown's behalf. I appeared testified solely as 
a witness and not as Cadet Brown's legal representative,'and so stated to 
the Board. My testimony essentially consisted of relating certain factual 
matters, of which I had personal knowledge, to the Board. The Board 
considered evidence relating to the automobile accident of 18 March 1972. 

The Board determined that Cadet Brown was deficient in aptitude 
for the service (i. c., leadership) and recommended to its appointing auth¬ 
ority. the Commandant of Cadets, that he be separated. The Commandant 

4 

concurred in this recommendation and forwarded the ease to the Academic 
Board with his recommendation that Cadet Brown be separated. 

7. On or about 27 May 1972 Cadet Brown was informed that he had 
exceeded the total allowance of demerits for the demerit period ending 7 June 
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\ 

1972 and that his case would be forwarded to the Academic Board by the 
Department of Tactics, for a final determination as to whether he should 
be scpa rated for deficiency in conduct {i.c., excess demerits). On 31 May 
1972 the Academic Board met to take action on the Brown case but deferred 
action until 3 June 1972. 

On 2 June 1972 Cadet Brown traveled from his home in Maryland 

to West Point, New York, so. that I could assist him in the preparation of a 

written >rtaUtmcnt containing, among other things, maltersof defense to var- 

, \ 

ious alleged delinquencies upon which awards of demerits had been based. 

\ 

I suggested to Cadet Brown that he go to the offices of the Department of 
Tactics and request copies of all delinquency reports which were to be 
considered by the Academic Board and upon which any separation for de¬ 
ficiency in conduct would be based. These are the accusatorial reports 

t 

containing the factual allegation or "charge" of a particular delinquency 

or disciplinary offense. Without access to these reports it is impossible 

• 

to submit matters in defense or rebuttal. This is particularly true in the 
case of a large number of incidents spanning a period of months. Cadet 

I 

Brown returned to my office from the Department of Tactics and informed 

me that the Assistant S-l, Major Jerome J. Comello, had refused to give 
•v 

him copies of the reports on the basis of instructions from his superior in 
the Department of Tactics, the Deputy Commandant of Cadets. At that 












Affidavit of William F. Belcher 


pomt I was particularly concerned over-a recent incident involving alleged 
unauthorised absences from English classes and for which an exlrcmciy 

high number of demerits.had been awarded to Cadet Brown. Although Cadet 

\ 

Brown was advised' o£ the specific dates of the absences at some earlier 
date he did not have a record of them at this time for use in submitting a 
written statement to the Academic Board. Because, the Tactical Depart¬ 
ment wcjuld not give Cadet Blown copies of the reports,-1 telephoned his 
English instructor, Leiutenant Colonel Herman V. Ivey, and asked him 
for the dates upon which Cadet Brown had missed his class. He said that 
he would provide me with the dates but that he would have to first refer 
to his records which were in another office. He said that lie would call me 
back shortly. Rather than calling me, however, the English Department ' 
contacted the Department of Tactics and told them that I was seeking the ' 
information. The Department of 'iactics then called Colonel Oldham who 
came to my office and saw that 1 was with Cadet Brown. He then called me 
out of my Office and asked what Brown was doing there and why I had 
been asldng questions around the English Department. I told him that 
I was attempting to help Cadet Brown put a statement together for sub¬ 
mission to the Academic Board. He told me that cadets were not entitled 


to the assistance of counsel in such matters and that I was not to further 
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; * Mist C * dc » Brown ' vith 10 «h» separation proceedings based upon 

deficiencies in conduct (i.c., excess demerits) or aptitude (i. o., iender- 

ship). Brown then left my office and no'further statement i«as submitted 

to the Academic Board. Lciutcnant Colonel Ivey never called me back. 

C. On the following day. 3 June 1972, the Academic Board determined 

* • 

that Cadet Brown should be separated. . . . 


Sworn and subscribed to before me 
this 31st day of July, 1972. 

P C> 

. . \ f 9vvr7 <■' 

L ev -— 


' AKMOLD F FELDMAN 

Not«>y futme S'a'a of n»« r 0 rk 
Appointed In VftllCinltl County 
Colon.lit’oo t aplrat mat. JO. ) 5 /.} 


^0 ^A/t.V r\.\ y \ • f"cU.Lc,-U a 

WILLIAM F. BELCHER 








/ 


AFFIDAVIT OF DANIEL W. SHIM."’’? 


UNITED STATES DISTRICT COURT *, 
SOUTHERN DISTRICT OF NEW YORK 


(Same Title) 


A-A6 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : .ss.: 

SOUTHERN DISTRICT OF NEW YORK ) 


says: 


DANIEL W. SHIMEK, being duly sworn, deposes and 


I. I am a Major in tho United States Army 


assigned as an Assistant Staff Judge Advocate and Associate 

• \ v j 

Professor of Law at the United States Military Academy, West 
Point, New York. I am the Chief of tho Administrative Law 
Branch of tho Staff Judgo Advocate’s Office at West Point. 

In the course of my duties, I have reviewed the conduct file 

\ 

of-Steven F. Brown, tho plaintiff in this action and formerly 
a cadet in his fourth year at West Point. I have also 
reviewed tho affidavit submitted by plaintiff’s attorney on 
this motion. 

.. , » 

i 

2. Brown was separated from the Academy and then 

discharged from tho United States Army, effective June 21, 197 

•\ * 

Exhibit A hereto,. Ha received an honorable discharge.th 


i 
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Ibid . He seeks in this action to be reinstated on the 
ground that there were procedural irregularities involved 
in his separation from the Academy and his hoaorablo dis¬ 
charge from the Army. Specifically, Brown contests tho 
awarding of 10 demerits on April 25, 1972 (Attorney's 
affidavit, pp. 4-5, Complaint, flll), tho awarding of 15 • - 
demerits on May 16, 1972 (Attorney's affidavit,?. 5, Complaint 
fll), and tho awarding of 45 demerits on May 23, 1968 
(Attorney's affidavit, pp. 5-6, Complaint, tfll). Review 

of Brown*8 conduct file with respect to each of tho contested 

- / 

incidents supports the conclusion that duo process as that 

• / 

♦ • * * * 

term is construed for Military Academy disciplinary proceed- 
ings was observed for each of those three incidents, that ^ 
there can bo no dispute on tho facts as to tho procedures 
followed, that no evidentiary hearing is required and that 
plaintiff can not establish probability of success at the/ 
trial on the merits. 

* ' . \ 

. •«• • 3. • On April 26, 1972, Brown received a delin-, 

quency report which alleged that he had failed to comply 
*' \ ' • •• • . 
with a direct order. Exhibit B hereto. He then submitted 

in writing an Explanation of Report. Exhibit C. A Comman¬ 
dant's Board of th,rce officers was convened, heard Brown '3 
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72-2577 


»i 


• oral testimony, and prepared a written decision. Exhibit D. 
The written docisich followed, in the main. Crown's explan¬ 
ation. Brown received 10 demerits. Brown did not. at the 
time, ask for a reconsideration of the award, although the 

. applicable regulations gave him that right. Regulations for 

% * * • • 

the United States ebrps of Cadets (herein ‘’Regs") <*412. 

That Brown should have recognised the gravity of his situ¬ 
ation cn that date is brought heme by the memorandum whose 
receipt he acknowledged, Bmhibit E ; here to, end which 
memorandum is a part of the record cn the April 26 delin¬ 


quency. 


4. On May 16, 1072, Crown resolved a delinquency 


report which alleged that he had shown great lack cf judg¬ 
ment in failing to rewrite unsatisfactory paper but instead 
. resubmitting original paper with annotations which ar.ncta- 
■ tica included a remark derogatory to the instructor who had 
first graded the paper. Exhibit F hereto. Again pursuant 

• to the Regulations (Regs. S4G5) submitted a written Erplca- 
of 

atica/Eapcrt. Exhibit C hereto. A Commandant's Board cf 
.three officers was convened, considered the written manor- 
andum submitted by Crown's instructor (Eixiibit H hereto), 
heard Brown's oral testimony end prepared a written decision. 


ONLY COPY AVAILABLE 
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Exhibit i hereto. Lrewa received 15 demerits^ A 
analogous to Exhibit 2 is also a part of the Eay 16 dalin-* 


qucacy. hearing. Exhibit J hereto. 


5. Ca 2lay 23, 1972, Dr can received a delinquan 


report which alleged that ho had shewn grcca lech of Judg¬ 
ment in being absent without leave from the English clscsc 
given cn the 13, 19, 21 and 27 of April, 1972, and 1, 3, 9 
. 11 and 15 of May, 1972*. Although that delinquency report 
• not in Brown's conduct file. Brown's written Explanation o 
Report dated May 24, 1972 is in the flla. Exhibit IC hereto 




Exhibit K clearly refutes the contention by plaintiff's 
attorney (at p.* 5 of the attorney's affidavit and 311 of 
the complaint) that Brown could not defend against the 

t 

allegations of the missed classes "because ha was not given 
the dates of the alleged absences." Not only does Exhibit 


K demonstrate beyond cavil that Brcwn did have a list of 




alleged absences before the May 26, 1972, hearing, it also 


shows that Brown admitted that he did not attend the listc 


i 


classes and also that his failure to attend va 3 uaexcuccd 


A Commandant's Board of three officers wa3 convened, heard 


Brown's oral testimony, and preparod a written decision. 


I 
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Exhibit L hereto. It is noteworthy that these uncxcused 
absences straddled the April 28th hearing cn Brown's earlier 
failure to get out of bed where Brown had received the Ex¬ 
hibit E warning. -That note gives further weight and a 
huejanitaria; cast to the Board’s finding that Brown showed 
VGross lack of judgment" by "making no effort to correct 
the situation or seek help." 

6. On May 27, 1972, Brown acknowledged the 
notice that he was ’'being considered by the Academic Board 
for possible separation for deficiency in conduct." Exhibit 
M hereto. Brcwn was notified of each demerit received 

during the reporting period and given the right to submit 

• • 
written reconsiderations of any of the delinquency reports ... 

at that time. Exhibit N hereto. lie challenged in writing 

. ■ \ ’ * , 

the 10 demerit ax^ard dated April 25, 1972 (Exhibit 0 hereto) ' 
and the 45 demerit award dated May 23, 1972. Exhibit P 

hereto. Those two awards had also been challenged when 

*• • 
i 

received (paras. 3, 5 sunra) . The jrost were not challenged. 



»s _ _ 

* I have gone throughthe conduct file. All demerit 
awards which Brcwn conceded were correct when given arc 
narked with an asterisk on Exhibit Q hero to. They total 
61 demerits. 
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X 

\ 

A 


' j n ° also submitted other writings to tho Board. Exhibit R 

hereto. The requests for reconsideration were each rejected. 

i \ * ~ 

I 1 Written explanations wore afforded Brown. ExhibitsS, T 

i . ■ • 

; hereto. . 

I -■ 

7. On June 3, 1972, the Academic Board found 

t , • 

i ,• Brown to be deficient in Conduct and EN 402 (English) and 

• • 

• * 

j f . recommended that he be separated from tho Academy. (Exhibit 

U hereto). Their finding on Conduct was cade on a review of 

! . ... 1 ' 

■j Brown's conduct file and the written papers submitted by 

| j ; bin. Ho did not receive a hearing either in person or by 

! . • > 

■ # counsel. Tho decision on EN 402 was a decision that Brown 

failed in that he did not attend sufficient classes to have 

i completed the course. Exhibit V hereto. Brown was given 

notice of tho EU 402 aspect of the Academic Board hearing. • 
j Exhibit W hereto. Exhibit P hereto was submitted by Brown 

i • 

ca that point. Exhibit T set3 forth the Academy's response 

I , 

'' to Browns argument. 

. DHM:nc 

72-2577 WHEREFORE, a caroful review of tho administrative 

^ % 

file on Brown clearly illumines the procedures followed. 


r 
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demonstrates that those procedures were in accord with 
substantial justice and with due process as tint term is 
applied In Military Academy disciplinary proccedincs and 
cstablishos that plaintiff is unable on the facts in this 
case to shew probability of success on the trial on the 
merits• 


Sworn to before me this 
3/J? day Of July, 1972. 


Notary Public 

DANICL H. MURPHY, II 
• hOTARt PUBLIC, STATE OF NEW YGRK 
* Ho. 31-2821CC5 

' Queltflcd In Kcv* V oii County 

l Cowniulon Expires Mi»ch 30,1973 J • 



DANIEL W. SHEER 
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NOTICE IS HEREBY GIVEN that the defendants 
abovo named hereby appeal to the United States Court of* 
Appeals for the Second Circuit from the order granting 
plaintiffs notion for a preliminary injunction entered 
In this action on August 9, 1972 , 

Dated: New York, New York • 


September /r, 1972. ’ 


• WHITNEY NORTH SEYMOUR, Jr. 

• United States Attorney for the 
Southern District of New York 
Attorney for Defendants. 

I .i 


DANIEL II. MURPHY, II “ 
Assistant United States At tome- 
Office & P.O. Address: 

Unitca States Court House 
Foley Square 

.New York, Now York 10007 
Tel: (212) 264-6322 


.TOf JOAN GOLDBERG, ESQ. *" '/ 

Messrs. Rabinowits, Boudin & Standard 
Attorneys for Plaintiff 
30 East 42nd Street 
New York, New York 10014 ‘ 











Defendants’ Notice of Appeal 


Clerk, 

1J.S. Court of Appeals 
Second Circuit 
U.S, Crt Hse-Folcy Sq. 
Mew York f NY 10007 


/ ■ . 
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ANSWER 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? NEW YORK 


(Cam* Title) 


: The defendants, by their attorney, Uhitnay north 

Seyaour, Jr., United States Attorney for the Southern 
District of Kcw Yorh, and for their ansucr to the couplaint: 


” 1 ”. 


1. Adult each allegation contained in paragraph 


2. Deny each allegation contained in paragraphs 


•2" and ”3’*. 

3* Upon correction of paragraph * ,, 4 M to read that 
plaintiff resides in liar y land, defendants adnit each alle- 

• * S ‘N. 

g&tioa contained in paragraph ’’A 11 # / - 

• > 4. Upon correction of paragraph M 5 M to describe 

, defendant Knculton as Lieutenant General Uiiliaa liner it on * 
and defendant Ualhar as Brigadier General San Ualhar, de- 
fendants adult each a negation contained in paragraph 


"6V 


"7 ,# . 


5 * Adnit each allegation contained in paragraph 


6. Deny each allegation contained in paragraph 


7 , Deny each allegation contained in paragraph 
"8" but adnit that on Juno 3, 1972, tho plaintiff herein t:aa 
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Answer 


detcmicd by the Academic Hoard convened at the Academy to 

• 9 

. /. 

bo deficient in conduct for receiving a total number of de¬ 
merits in cuccss of the as cunt aliened for the period Decem¬ 
ber 21, 1971, through June 7, 1972, end that on June 3, 1972 
the Academic Hoard recommended that plaintiff be separated 

i 

from the United States Military Academy* 

8* Admit each allegation contained in paragraph 


9* Deny each allegation contained in paragraphs 
”10", *11**, "if” and "IS” and the cub parte thereto. 

i , 

10* Deny each allegation contained in paragraph 
VIA” but admit that upon the occurrence cf the acta admit¬ 
ted in paragraphs ”7" and "S'* of this ansuor plaintiff uca 
separated from the United States Military Academy and dis¬ 
charged from the United States Army on June 21, 1972. 

11. Deny each allegation contained in paragraphs 

“s. - 1 

"15"* "16", "17 M end "IS", 

i 

FIRST DDFZITSS 

12, Sinea service of process t;as not properly • • 
cade upon defendants under Civ* P♦ 4(d), 23 U.S.C., ... 
there is no in percor.an jurisdiction ever defendants. • • 
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ssco-td r.cr: 


13* Plaintiff *o complaint fails to state a claim 

/ 

upon which relief cay bo granted. 

titled dspsitsb 

14. This Court laclc; .jurisdiction over tho sub¬ 
ject matter of plaintiff’s complaint* 

VE2REF0SE, defendants demand judgment dismissing 
tho complaint and granting such other and further relief, / 
including but not Halted, to tho costs and disbursements of 


this proceeding, as cay bo just* 

Dated: Hew Vortc, ITc;j York 
September 25, 1572 


. y 


V • * j» J» 14 X 1«%/*wJLu v).w# 

United States Attorney for the 
Southern District of lieu York 
Attorney for Defendants* 




TO: 


DAI,TEL ii.- II 

' Assistant United States Attorney 
Office and Post Office Address: 
United States Ceurthause 
Foley Square 

New York, New York ICC37 
Telephone: (212) 264-0322 


JOAN GOLDDETf, E3Q., 

Ikssrs* Dab insults, bond in & Standard 
Attorneys for Plaintiff 
30 East 42nd Street 
Hew York, Hew York 10017 
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NOTICE OF DEFENDANTS* MOTION 
TO DISMISS __ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Sane Title) / 


SIRS: 


PLEASE TAKE NOTICE that upoa the annexed affidavit 
of Daniel 17. Shiirek, Major, United States Amy, sworn to 
•June 7, 1973, and all the pleadings, papers and other pro¬ 
ceedings had and filed herein, the undersigned will cove 
this Court on June 20, 1973, at 2;15 P.M., at the United 
Statos Court House, Pvooxa 2804, Foley Square, New York, New 
York 10007, for an order dissolving the preliiair;ary injunc- 


/ 


tion entered herein August 9, 1972, and dismissing plaintiff 
• • 

« • 

complaint as moot. 

f • • 

Dated; New York, New York • 

Juno 7, 1973 

* , '.Yours, etc., , 


V 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for Defendants 


■ V 


t 


/ 


% 


By: 


DANIEL 11. MURPHY, II ' 

Assistant United States Attorney 
Office and Post Office Address; / 
United States Court House 
. Foley Square, New York, N.Y. 10007 
- Telephone; (212) 264-6322 \ 




X 
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TO: r*\BlKC’, T IT2, E CUD IN & STANDARD / 
Attorneys for Plaintiff / 

30 East A2nd Street 
• Kpw York, Now York ICO17 . 



/ 



\ 










/ 


DEFENDANTS* AFFIDAVIT IN SUPPORT 
OF MOTION TO DISMISS _ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW 

(Same Title) , 
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/ 


./ 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTHERN DISTRICT OF NEW YORK ) 


says; 


DANIEL W. SHIMZN, being duly sworn, deposes and 


1* I an a Major in the United States Arcy assigned 


• i 

as an Assistant Staff Judge Advocate and Associate Professor 
of Law at the United States Military Academy, West Point, 

New York. In the course of ny duties, I have reviewed the 
conduct deficiency case of Cadet Steven F. Brown, the plain- 

% 

tiff in this action. I an familiar with the decision of the 

United States Court of Appeals for the Second Circuit in the 

case of Hsftopian v. Knowlton, 470 F.2d 201 (2d Cir. 1972) 

and with the decision of the Honorable Marvin E. Frankel of 

\ ' 

this Court entered August 3, 1972, herein. 

< \ , 

2. I make this affidavit to supplement ny affidavij 

of July 31,, .1972, filed herein, which affidavit without the 

accompanying exhibits is attached hereto as Exhibit A. 

• , « 

3. Shortly after the decision by the Court of 

• • • » • 

Appeals in Utopian, tha United States Military Academy 
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Defendants' Affidavit in Support 
of Motion to Dismiss 

. requested authorization from the Department of the Arr.y to 
conduct a hearing of the conduct eases of Cadets Ilagopian, • 
Jure mho and Brown. Authorization was granted on November 
24, 1972 (Tr. 3C6).* I notified Cadet Ercr.Tn orally on that 
day; written notice of tho rehearing was given November 27, 
1972 (Tr. 82, 81). Rehearing was originally set for 
t • December 13,. 1972 (Tr. 82). Also on November 24, 1972, 

Captain Uilliam F. Belcher, whose affidavit of July 31, 1972 
is a part of this record, an Assistant Staff Judge Advocate 

i . V. 

and Assistant Professor of Low at’the United States Military 
; . Academy, was authorised to assist Cadet Brown in the 
' preparation of his ease. , , 

4. On December 4, 1972, Cadet Brown specified the 
demerits he challenged end the witnesses he proposed calling. 
(Tr. 84-86). The rehearing was adjourned from December 13 
to December 21, 1972, on the agreement of all parties. Tho 
rehearing was held on December 21, 22, 1972, and January 9, 


‘ ‘ * The summarised record of the proceedings before tho 

Academic Board is submitted under separate cover. Paren¬ 
thetical references arc to numbered pages of that record. 
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Defendants' Affidavit in Support 
of Motion to Dismiss 

1973 (Tr. 15). The decision of the.Academic Board was enter¬ 
ed January 9, 1973 (Tr. 81). . Tho summary of the record 
• \ 

concludes (Tr. 67): 

• • "The Lean (Brigadier Cencral John R. Jar.naronc] 

-v stated that the Academic Board finds that 

Cadet Broun was Deficient in Conduct for the 
period 21 December 1971 to 7 June 1972 end that 
he docs not'have the potential to warrant 
- . retention. Accordingly the Board recommends 
that appropriate action be taken to separata 
v Cadet Brown from the United States Corps of 
Cadets." 

The summarised record of the proceedings before the Academic 
Board was authenticated on Felruary 23, 1973 (Tr. 13). 

.• 5. On March* 16, 1973, Captain Belcher submitted 

' \ 

an appeal on behalf of Cadet Brown (Tr. 223-305). The 

appeal and the record were transmitted to the Department of : 

« 

the Army on March 21, 1973 (Tr. 7). The procedures followed 
by tho United States Military Academy were ordered reviewed 

* f 

for legal sufficiency in the light of the Second Circuit 

decisiba in Hcr?onicn . Exhibit "B" hereto. The April 12, 

• ■* • 

1973 opinion of the Administrative Law Division of the Office" 

• * * * ' * . \ 
of the Judge Advocato General on such review and the reason- 

\ 

ing on which such opinion \v*as based is attached hereto as 


/ 


ONLY COPY AVAILABLE 
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Defendants' Affidavit in Support 
of Motion to Dismiss 

Exhibit "C". Due to a typing error_in numberin 3 the pa 30 s, 
there is —> page 2 of such opinion, • • * 

' 6 , The Secretary of the Army approved the reconsider, 
findings of the Academic Board in the case of Cadet Broun, 
plaintiff herein, on April 17, 1973 (Tr. 2). 

7. Further action uas delayed pending attempts to 
• f . resolve- this matter short of further resort to this Court, 

i " ' 8 . Cadet Brora vas separated from the Academy ar.d 

■ i . \ 

then discharged from the United States Army effective June 21, 
✓ * * 

1972 (Tr. 310), He received an honorable discharge. Ibid . 
Ho vzas returned to the Academy pursuant to the order entered 
herein on August 9, 1972. Nor his rehearing has been grantee 
/ t the Academic Board has determined that he be severed; the 
Secretary of the Army has approved; due process has been 

• H * • , 

granted. . 

, ••• r # ' • 

UIIEREF01G, plaintiff having been severed and dis¬ 


charged after a rehearing in compliance v;ith Kaponlan . the 
preliminary injunction of this Court entered August 9, 1972, 
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Defendants* Affidavit in Support 
of Motion to Disniss 


Sworn to before no thi? 


7th day of June.''..I972 



danics. h. wurphy. II 

NOTARY PU3UC. STATE Of NEW YORK 
No. 31*2321SoS 

Qualified in New Yoik County _ 
Lupitai tliiuli 30,13 
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NOTICE OF PLAINTIFF*S CROSS-MOTION 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 

SIRS: 

« 

PLEASE TAKE NOTICE that, upon the.annexed affidavit 
of Steven F. Brown, plaintiff in the within action, sworn to 
the 28th day of June, 1973, and all the pleadings, p^ioers and 

f 

other proceedings had and filed herein, the undersigned will 
move this court on July 3, 1973, at 2:15 P.M. in the afternoon, 
at the United States Courthouse, Room 2804, Foley Square, New 
York, New York, for a declaratory judgment and an order requir¬ 
ing defendants to issue to the plaintiff his degree and a com¬ 
mission irr the United States Army as a second lieutenant, or 
for leave to amend the complaint herein. 

Dated: New York, N.Y. 

July 2, 1973. 

Yours,.etc., 

’• RABINQWITZ, BOUDIN & STANDARD 

^ By: ___ 

A Member of the Firm 
Attorneys for Plaintiff 
30 East 42nd Street 
New York, New York 10017 






Notice of Plaintiff*s Cross-Motion 


TAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for Defendants 
United States Courthouse 
Foley' Square 

New York, New York 10007 

Att.: Daniel H. Murphy, II 

Assistant United States Attorney 
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SUPPLEMENTARY COMPLAINT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OP NEW YORK 

(Same Title) 


Plaintiff, through his attorneys, Rabinowitz, Boudin 
& Standard, alleger: * . , 

1, This is a civil action brought by the plaintiff 
to obtain declaratory and injunctive relief determining that 
plaintiff's separation from the United States Military Academy 
and his discharge from the United States Army are illegal and 
ordering defendants to confer upon plaintiff his degree certi¬ 
fying that he has graduated from the United States Military- 
Academy and commission him a second lieutenant in the United 
States Army, 

2, Jurisdiction is conferred upon this court pursu¬ 
ant to Title 28 U.S.C. §§ 1331, 1361, 2201 and 2202. 

3, The amount in cont oversy in this suit, exclusive 

of interest and costs, is in excess of Ten Thousand ($10,000.00) 
Dollars. ' 

. PARTIES 

-s» The plaintiff is a citizen of the United States 
and is currently residing in the State of Maryland. 
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-5. Defendants Major General William Knowlton and. 
Brigadier General Samuel Walker are respectively Superinten¬ 
dent and Commandant of the United States Military Academy, 
West Point, New York. They are the senior officers in charge 
of the operations of the Military Academy at West Point and, 
as such, are the officers with ultimate supervision and 
direction of the plaintiff herein. They are sued herein 
both personally and in their official capacities. 

.6. The defendant Robert F. Froehlke is the Secre¬ 
tary of the Army of the United States. He is sued herein 

\ 

both personally and in his official capacity. 

CAUSE OF ACTION 

7. Plaintiff herein has completed five years as a 
cadet at the United States Military Academy. 

* 8. On or about June 2, 1972, the plaintiff herein 

was determined by an Academic Board convened at the Academy 
to be deficient in conduct for receiving a total number of 

demerits in excess of the amount allowed for the period 

• * * * * • • • * . , ’ 

January .through June, 1972. On said date the Academic Board 

recommended that he be separated from the United States Mili- 
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tary Academy. On or about June 3, 1972, plaintiff was pro- 

• C 

cessed out of the United States Military Academy. [Prior 
to this determination a Commandant's Board had recommended 

that plaintiff be turned back one year and repeat his senior 
year.] 

9. The recommendation of the Academic Board was 

freferred to the Secretary of the Army, Froehlke, one of the 
defendants hereir Tor approval. On June 21, 1972, the 
Secretary of the Army acted on the referral and discharged 
plaintiff. 

10. The action of the Academic Board was based 
upon written reports alleging that the plaintiff herein was 
deficient in conduct on numerous occasions in that he had 
violated various regulations and orders. 

11. Plaintiff herein submitted to the Academic 
Board written statements contesting the factual accuracy of 
at least two 6f these reports. With regard to a third 

.report, plaintiff was not given notice sufficient to advise 
him of the charges against him. A determination in favor 
of the plaintiff on these reports would have resulted in 
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plaintiff's total number of demerits being less than the 
maximum allowed for the relevant period. Had plaintiff had 
the opportunity to properly defend against the charges he 

N 

would not have been recommended for separation from the 
Military Academy ? id would not have been discharged from 
the Army. 

12. Prior to this date another Academic Board 
fwas convened to separate him from the United States Military 

Academy for academic failure. This Board was illegal and a 
denial of due process in that the Regulations for United 
States Military Academy § 5.18 gives a cadet the right to 
re-examination where he fails one subject. 

13. The procedures followed by the United States 
Military Academy in separating plaintiff from the United 
States Military Academy and discharging him from the Army 
denied plaintiff due process of law, in that: 

(a) Plaintiff was not provided an opportunity 
to be present'at the meeting of the Academic Boards at which 
his delinquency record was considered and the charges against 

« • • i 

him determined. -- 

(b) Plaintiff was not provided an opportunity 




rv 


i 
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to present his own personal testimony before the Boards nor 
the testimony of any witnesses on his behalf. 

(c) Plaintiff was not permitted to cross¬ 


examine nor in any way question the persons whose reports 
had constituted the allegations and evidence against plain¬ 
tiff before the Academic Board.' 


(d) Plaintiff was not provided with the 
/opportunity of having counsel, or a legally trained person, 

appear before the Academic Board on his behalf, nor submit 

N 

arguments to the Academic Board in writing, or otherwise. 

(e) The plaintiff was not provided the 
opportunity of consulting with counsel or other legally 
trained persons in any manner regarding the charges and 
possible actions pending against him although counsel and/ 
or other legally trained personnel were available at the 
Military Academy. 

^ • ( f ) The Academic Board had before it for 

consideration‘the reports and recommendations, of plaintiff's 
Company Tactical Officer and Regimental Commander. Plaintiff 
was not •‘provided with the opportunity of inspecting said 
reports and recommendations. Nor was plaintiff informed in 
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any manner or to any degree of the contents of said reports 
and recommendations. Plaintiff was thereby-'deprived of the 
opportunity to respond ^Ln any manner to said reports and 

4 * 

recommendations. 

• (9) Plaintiff was not informed in any manner 
whether or not the Academic Board had before it any informa¬ 
tion or' evidence against plaintiff other than the aforesaid 
'reports for delinquency in conduct and the aforesaid reports 
and recommendations by said Company Tactical Officer and 
Regimental Commander. Plaintiff therefore did not have the 
opportunity to respond to such additional information and 
evidence against him which may have been before the Board. 

(h) The plaintiff was not informed in any 
manner of the basis upon which the Academic Board reached 
its determination. The plaintiff was thereby deprived of 
the opportunity of protesting to the Board or to any othar 
authority in any manner the Academic Board's determination, 
and was thereby deprived of the opportunity to submit to • 
said Board or to any other authority any additional state¬ 
ment, argument or additional evidence relevant to the 
Board's determination. 
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* k . . ,(i). The Array, did nc>t follow^ts own regula-. 

. / 

tions in recommending separation from the service on the 

. 

basis of academic delinquency. 

14. As a direct and immediate consequence of the 
Board's determination, the plaintiff was processed out of 
the Military Academy on June 21, 1972. 

15. Plaintiff brought an action for injunctive 

f 

and declaratory relief requesting his reinstatement at the 
Academy. > 

16. This court, Frankel, D.J., granted preliminary 
relief and ordered plaintiff returned to the Academy without 
limitations on such reinstatement pending trial and decision 

or after application to the court. 

\ 

17. Plaintiff was reinstated at the Academy and 
he repeated his senior year and thus should have been gradu¬ 
ated in June of 1973. 

18. Notwithstanding the order of the court, the 
defendants reconvened the Academic Board.and at a hearing 
that purported to comply with due process requirements again 
recommended that plaintiff be dismissed from the Academy. 

t 

\ 


. >V-' 


/ 

/ / 

/ 





; 
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v. . >1P»» «Th-is . second heaping denied plaintiff due pro— 
cess of law in that it did not comply with due process pro¬ 
ceedings required by the Constitution and did not comply 
with the guidelines set forth by the Court of Appeals in a 
companion case (Hacropian v. Knowlton , 470 F.2d 201 (2nd Cir. 
1972), in that: 

(a) The Board proceedings were based on 

i 

delinquency reports that were received more than six months 
before the hearing. Neither the Academy nor plaintiff had 
any evidence regarding some of the delinquencies because it 
was never anticipated that a hearing would be held with 
respect to these charges. 

(b) Plaintiff was denied the opportunity to 
examine his entire military file, although such file was 
admitted at the hearing on the question of retention. 

(c) The military records of each delinquency 
report were cpnsidered correct in the absence of evidence to 
the contrary. Thus, plaintiff was denied the opportunity to 
confront and cross-examine the charging officers. He did 
not receive a fair hearing within the meaning of the due 
process clause because he was not apprised of the evidence 
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against him and nad no opportunity to respond thereto. 

(d) The Academic Board was'not an impartial 
finder since it had already determined after the ini¬ 
tial hearing that was held to be invalid by this court that 
he should not be retained at the Academy. 

20. Nevertheless, defendant Secretary of the Army 
• approved this recommendation. 

.21. As a direct and immediate consequence of the 
action by the Secretary of the Army, approving the determina¬ 
tion of the Academic Board, the plaintiff was not graduated 
from West Point and did not receive a college degree. 

WHEREFORE, plaintiff prays that the following 
relief be granted: 

1. That this court issua a declaratory judg¬ 
ment declaring that the procedures by which it was determined 
that plaintiff should be separated from the Military Academy 

violated due process of law, as provided by the Fifth Amend¬ 
ment to the United States Constitution; 

2 . that this court set aside the discharge 
approved by the Secretary of the Army; 
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• i{ ... .* # ■ ' ..... . 

/ 

3. that this court issue an injunction order¬ 
ing the defendants to grant plaintiff a Bachelor of Science 
degree and a commission in the United States Array; 

i • 

4. For such other and further relief as to 
this court seems just and proper. 

t 

Dated: September 11, 1973. 


RABINOWITZ, BOUDIN & STANDARD 

By: ___ 

A Member of the Firm 
Attorneys for Plaintiff 
30 East 42nd Street 
New York, New York 10017 
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ANSWER TO AMENDED COMPLAINT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

><*%*« «* .a:: •. > t > > « 

(Sa i&t Title) 




The defendants, by their attorney, Paul J. Curran, 

• • • ' 

/ 

, United States Attorney for the Southern District of Wcv ^ 
•York, and for their answer to the.Lsccnded complaint: N 


1. Admit each allegation contained in para- 


• graph “l”. 


2, Deny each allegation contained in paragraphs 


" 1 " and "3". 


” 4 ". 


• 3. Admit each allegation contained in paragraph 


4. Upon correction of paragraph ‘’S** to describe 


defendant Kncwltcn as Lieutenant General William KnowIton 

and defendant Walker as Brigadier General Sam Walker, de- 

* * • 

fondants admit each allegation contained in paragraph "S''. 

5. Admit each allegation contained in paragraph 


"7". 


6* Deny each allegation contained in paragraph 


7, Deny each allegation contained in paragraph 


"3“ but admit that on June 3, 1972, the plaintiff herein 


ONLY COPY AVAILABLE 
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\ • 

was determined by the Academic Board convened at the 
Academy to. bo deficient in conduct for receivin'* a* total 
number of demerits in excess of the amount allowed for the 
period December 21, 1971, through June 7, 1972, and that 
on Juno 3, 1972 the Academic Board recommended that plain¬ 
tiff bo separated from tho United States Military Academy. 

* • 

8. Admit each allegation contained.in paragraph 

» • . % 

9. Deny each allegation contained in paragraphs 
' "lO", “11”, ,, 12” and ”13” and the subparts thereto. 

10. Deny each allegation contained in paragraph 
”14" but admit that upon the occurrence of the acts admit¬ 
ted in paragraphs ”7” and ”S" of this answer plaintiff was 
separated from the United States Military Academy and dis¬ 
charged from the United States Army on June 21, 1972. 

11. Admit each allegation contained in paragraph 

I , 

• ”15”* 

• 12. Deny each allegation contained in paragraph 

"16" but admit that an order was entered herein on 
-.August 9, 1972, and refer to such order for the terms 
thereof. 

13. Deny each allegation contained in paragraph 

”17". 
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“la”. 


’*Adjp.it each allocation contained in* pnra^'ran 


' 15• Deny each allegation contained in paragraph 

\ 

''ID" and the subparts thereof.’ 

16. Deny each allegation contained in paragraph 
"SO" but admit that on April 17, 1973 the Secretary of the 
Army approved the reconsidered findings of the Academic 

i ■ 

Board with respect to plaintiff. 

17, Deny each allegation contained in paragraph 

, k ~ 

V "21" but admit that plaintiff has not graduated from the 

/•United States Military Academy at West Point, New York. 

, •' * . 

• ' \ •• FIRST DETEITSS 

IS. The cause of action, if any, stated in the 
first fourteen paragraphs of plaintiff's amended complaint 

• was dismissed by this Court as moot by order entered herein 
on September 6 , 1973. 

• • . , i '• 

.« '• . SEC PhD DEPSITSS 

• • • • 

• *'*,* , 

19. This Court lacks jurisdiction to order 

4 

-.defendants to grant plaintiff a commission in the United • 
States Army. 
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THIRD DEFENSE • • >• .« 

■ / 

» • 

20. Plaintiff's amended complaint fails to 
• • • 

state a claim upon which relief cay be granted. 

. . 

FOURTH DEFENSE' 

21. This Court lacks jurisdiction over the 

** • 

subject matter of plaintiff's amended complaint. 

WHEREFORE, defendants demand judgment dismissing 
the amended complaint and granting such other and further 
relief, including but not limited to the costs and disburse¬ 
ments of this proceeding, as may be just. 

Dated: New York, New York 
September 13, 1973. 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 



Foley Square 

New York, New York 10007 '• 
Tel.: (212) 264-6322 










\ 

Answer to Amended Complaint 


TO: . 

JOAN GOLDESRG, ESQ.. 

Messrs Rabinowita, Loud in & Standard 
Attorneys for Plaintiff 
. 30 East 42nd Street ’ 

. New Yo: k. New York 10017 . 


\ 



4 
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NOTICE OF MOTION FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 



SIRS: 


PLEASE TAKE NOTICE that, upon, the annexed affidavit of 
Steven F. Brown, plaintiff in the within action, sworn to the 
28th day of June, 1973, and submitted in opposition to the 
government's motion to dismiss the original complaint, and upon 

f 

the supplementary complaint, dated September 11, 1973, and upon 
all the pleadings, papers and other proceedings had and filed 

i. 

herein, the undersigned will move this Court'on the fy day of 
October, 1973 at U A.M. in the forenoon, or as soon thereafter 
as counsel may be heard, at the United States Courthouse, Foley 
Square, New York, N.Y., for summary judgment, pursuant to Rule 
56 of the Rules of Civil Procedure, on the grounds that there are 
no defenses to the action and there are only issues of law involved 


Dated: New York, N. Y. 

September 13, 1973. 


N, STANDARD 


Yours, etc., 

RABINO^ITZ, 301] 

By: /UAK 

\ I A Member of the Firm 
Attorneys for Plaintiff 
30 East 42nd Street 
New York, New York 10017 








PLAINTIFF'S AFFIDAVIT IN OPPOSITION A-83 

TO MOTION FOR SU.-.—.HY JUDGMENT 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Jitlo) \ 


STATE OF NEW YORK ) 

: ss.: 

COUNTY OF NEW YORK ) 

STEVEN F. BROWN, being duly sworn, deposes and says: 

1. This affidavit is submitted in opposition to the 
government's motion to dissolve a stay entered by Judge Frankel 
on August 3, 1972 ordering my reinstatement at the United States 
Military Academy, and in support of my request to this court 

tnat defendants be ordered to grant me my degree and a commission 
in the United States Army, 

2. I was scheduled to graduate from West Point in June, 
1972. However, charges brought against me resulted in a decision 
that I repeat my senior year at the Academy. Subsequent to this 
decision, the Academy sought to discharge me from the Academy 

using the same charges, as well as minor conduct infractions, as 
the basis for my separation. 

3. I was ordered discharged in June, 1972 and brought 
an action to compel my reinstatement at the Academy. 


A preliminary 
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injunction was granted on the grounds that the Academic Board 

proceeding that recommended my discharge,denied me due process 

/ 

of law. 

4. Notwithstanding the order of the court, the 
defendants again sought to dismiss me from the Academy and I 

did not receive my degree and commission 6n June 6, 1973 with the 
rest of my class, although I have completed my fifth year at V7est 

Point and received passing grades in all subjects. , 

f 

5. The charges brought against me were based on the 
same delinquency reports that were the basis of the action that 
resulted in my discharge in June, 1972. 

6 . At that time, I brought an action against the 
United States Military Academy for a preliminary injunction to 
set aside the order of the Secretary of the Army separating me 
from the United States Military Academy on the grounds that the 
hearing to determine whether I should be dismissed from the 
Academy denied me due process of law, in that: 

(a) I did not have the opportunity to consult 

4 

with counsel; 

(b) I was not given adequate notice of the charges 

against me; 


(c) I was not present at the Board hearing and I 










P £ i £J"‘ S , A "£ davit in OPPo^tion 
to Motion for Summary Judgment 


A-85 


/ 


was not permitted to present witnesses to the Board; 

(a) I had no opportunity to cross-examine the 
complaining officers with respect to the charges; 

(e) I was not given the opportunity to inspect and 
respond to the reports and recommendations considered by the Board; 

(f) I was not advised of the basis of the decision; 

and 

(g) I had no opportunity for a meaningful appeal. 

7. On August 3, 1973, Judge Frankel granted the pre- 
* * • 

liminary injunction in all respects and ordered me readmitted to 

the program of instruction and training at the United States 
Military Academy and he further ordered that no limitations be 
imposed upon my reinstatement without specific application to the 
court upon reasonable notice (Exhibit "1"). 

8 . On or about August 10, 1972, I returned to the 
United States Military Academy. 


9. The government appealed from the order granting 

4 

the preliminary injunction, but such appeal was withdrawn by 
stipulation after the decision in Hacooiar. v. Knowlton, 470 F. 
2d 201 (2nd Cir. 1972), a decision in a very similar case which 
held that the procedure followed for the dismissal <jf Hagopian' 
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Plaintiffs Affidavit in Onoo 
to Motion for Summary Jud^me 


sition 

nt 


(and also myself) constituted a denial of due process of law 
and set forth minimum due process standards.. 

10. Subsequent to the decision in Hagopian . supra , the 
authorities at the Military Academy initiated proceedings to 
separate Hagopian, another cadet and myself from the Academy on 
the grounds that we had accumulated excessive demerits during the 

f 

prior year. 

f 11. T ^ e first case scheduled to be heard at the Academy 

involved the third cadet and an action to enjoin such procedure 
was brought before the court, where it was dismissed as premature. 
The hearing was subsequently held at West Point and the cadet was 
retained at the Academy. 

1 -• A motion was brought to enjoin the hearing to 
separate Hagopian from the Academy and the judge in that case 
also refused to enjoin on the grounds that it was premature. 

This motion was withdrawn. The hearing was held and Hagopian 
was retained at the Academy. 

13. No motion was brought in the instant case and an 
Academic Board hearing was held December 21, 22, 1972 and Janu¬ 
ary 9, 1973. 

14. Objections were made to the conduct of this hearing 


on the grounds that: 
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(a) The Board proceedings were based on delinquency 

/ 

reports that were received more than six months before the hear- 

» • 

ing. Neither the Academy nor X had any evidence regarding some of 
the delinquencies because it was never anticipated that a hearing 

t * 

would be held with respect to these charges. 

(b) I was denied the opportunity to examine my 
entire military file, although such file was admitted at the 

t ; 

hearing on the question of retention. 

(c) The military records of each delinquency 
report were considered correct in the absence of evidence to the * 
contrary. Thus, I had no opportunity to confront and cross- 
examine the charging officers. I did not receive a fair hearing 
within the meaning of the due process clause because I was not 

a PP r -*- se< 3 of the evidence against me and I had no opportunity to 
respond thereto. 

(d) The Academic Board was not an impartial fact 
finder since it had already determined after the hearing held to 
be invalid by this court that I should not be retained at the 
Military ^Academy; thus, I do not believe that this is an impar¬ 
tial board as required by the due process clause. 

15. My motions to the Board were denied and I requested 
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tnat certain named witnesses be present. I further requested a 

bill of particulars with respect to those offenses which I could 

not recall. I did not receive the -bill of particulars" nor were 

/ 

a ll the witnesses I requested called. 

16. I objected to some of the charges and was able to 
reduce or remove some demerits. I also-objected to the punish¬ 
ment imposed for some of the offenses as being not in accordance 
with the regulations, and that resulted in further reduction of 
demerits. The number of demerits was thereby reduced from 158 to 
118, leaving me with 16 more demerits than the maximum permitted. 

.17. At the Board hearing no evidence at all was intro¬ 
duced to prove that I had committed any of the offenses with which 
I was charged. I had no opportunity to refresh my recollection 
with regard to 11 of those charges which I could not recall (see 
Government Appendix, Ex. "G", Para. 1). i was denied the right 
to cross-examine all those officers who filed charges against me. 

^ had no rignt to appear with counsel because of the 
alleged informality of the proceedings. Yet, I believe that the 
record of the proceedings before the Academic Board reflects the 
adversary nature of the proceedings and how the failure to have a 

lawyer present was so prejudicial as to amount to a denial of due 
process. 

19. I was not permitted to examine relevant documents in 
my file. I am advised that all adverse statements used against me 
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must be made available to me according to regulation and as a 

/ 

matter of due process. 

20. The proceedings which resulted in a recommendation 
i_hat I be separated from the United States Military Academy were 
improper in that it did not comply with tlie rudiments of due pro¬ 
cess as set forth in the Hacopian decision in that the hearing 
did not take place within "the relatively short duration of a , 

f 

college semester-which would give the cadet "the opportunity 

to appear and contest the factual basis of demerits previously 
awarded without a hearing would not be lost to the memory of 
either the cadet or available witnesses." 

21 . I was not graduated with my class and I was not 
told of this decision until shortly before graduation. This was 
done without notice to this court and in violation of the order 
of Judge, Frankel. 

WHEREFORE, I respectfully request that this court order 
the Academy to grant me my degree or set this matter down for a 
hearing or trial at which it can be determined whether the proce- 


j 
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Pla ^ t . i , f f! s Affidavit in Opposition 
to Motion for Summary. Judgment 


dures used’ to dismiss me frqm the Academy again denied me due 

/ 

* 

process of law. 


Sworn to before me this 




day of June, 1973. 





Steven Ft Brown 



I 





DEFENDANTS* NOTICE OF MOTION 
TO DISMISS AND FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEV,* YORK 

(Same Title) * 


• • • V . 

.SIR: , 

• # • • 

' PLEASE TAKE NOTICE that upon the annexed memorandum 
of law and the annexed affidavit of Assistant United States 
Attorney Christopher Roosevelt, and all tha pleading, papers 
and other proceedings had and filed herein, the undersigned 
will novo this Court, before the Honorable Robert J. VJard, 
United States District Judge for the Southern District of 
Hew York, in the United States Courthouse, Foley Square, New 
York, New York, on the 20th day of November 1973, at 11:00 
o*clock in the forenoon, or as 3oon thereafter as counsel may 
be heard, for an order pursuant to Rule 12(b)(6) and 56 of 

• TV*' 

the Federal Rules of Civil Procedure dismissing the complaint 
(“Supplementary Complaint") and granting summary Judgment in 
favor of all the defendants heroin and for such other and . 

further relief a 3 this Court may deem Just and proper. 

Dated:' New York, New. York 
; Novombcr 9* 1973* 
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Yours, etc., 

PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for tho Federal Defendants 


L 


By: 



CHivIS'fOPIllin RCQSSVZL? • • 

Assistant United States Attorney 
Office and Post Office Address: 
United States Courthouse 
Foley Souare 

New York, New York 10007^ 
Telephone: (212) 263-6326 


TO: 


RABlilOVITZ, EGUDIi? & STANDARD 
;30 East 32nd Street 
New York, How York 10017 


ONLY COPY AVAILABLE 


c 








DEPENDANTS' AFFIDAVIT IN SUPPORT 
_ OF MOTION _ 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


A-93 


(Satao Title) 


STATE OF HEW YORK ) 

COUNTY OF NEW YORK : ss.: 

SOUTHERN DISTRICT OF HEW YORK ) • 


and says: 


CHRISTOPHER ROOSEVELT, bein 3 duly sworn, deposes 


1. I an an Assistant United States Attorney in 


the office of Paul J. Curran, United States Attorney for 
the Southern District of New York, and an in charge of and 
• familiar with the above-captioned natter. 

2. This affidavit is cubnitted in lieu of a 
statement pursuant to Rule 9(g) and in support of the 
Federal defendants' notion for dismissal of the complaint 
and for su m m a ry judgment pursuant to Rule 12(b)(6) and 

56 of the Federal Rules of Civil Procedure; it is also 
submitted. in opposition to the notion for summary judgment 
by plaintiff dated September 13, 1973. 

3. The reason the defendants sub: '‘ 

-.Rule 9(g) statement is that for the purposes 

> s 

tion they rely on the facts (rather than leg 
alleged in a conclusory fashion ir. plaintiff .... 
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Complaint, and the facts contained in the affidavit of 
Daniel W. Shimek dated June 7, 1972, previously served and 
filed with this Court. 

i 

\ 

4. Defendants furthermore join in the statement 
by plaintiffs counsel in the notice of motion dated Sep¬ 
tember 13, 1973, that ’‘there are. only issues of law involved. 

5. On information and belief, based on conver- 

i ' 

sations with Assistant United States Attorney Daniel H. 
Murphy, II, during previous proceedings in this action the 
plaintiff was offered a certificate of completion of the 
academic courses of the United States Military Academy and 
an honorable discharge with assurances he would not be 

called to active duty. That offer was totally rejected by 

■ «• • 

plaintiff’s counsel. 

I 

6. On information and belief, based on conversa¬ 
tions with personnel at the United States Military Academy, 
plaintiff has not satisfactorily completed the requirements 

I 

prerequisite to receiving an Academy diploma. 

WHERZFOSZ, plaintiff’s complaint should be \ 

- * ; \ 

dismissed and summary judgment entered for the Federal 

defendants. _ / 

• • » . / 

• / 

/ 

/ 

./ 
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ai?,ISTOFiI£?v HOOSEVZLT 

Assistant United States Atto 


Sworn to before jzq this 
9th day of November, 1973. 


• ^ l A 


\r r &ARY L* AVii % * • 

KoC, ry Puhhc. State ^‘cw Yor 

C?rl Fi'w"? U '°'' x County 

CoamitsioD^Exoir.s '£ nx 

c.*7>ires .uarch 
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AFFIDAVIT 0? STEVEN F. BROWN 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT 0? NEW YORK 

(Sair.ft Title) 


STATE OF NEW YORK ) 

^ ss ' 

COUNTY OF ORANGE ) 

STEVEN F. BROWN, being first duly sworn, deposes and says: 

1. The awards imposed for the offenses of: 8 January 1972, "Articles 
improperly displayed" (Offense Code 863); 15 February 1972, "In need of a 
haircut at W.P." (Offense Code 805); 26 February 1972, "In need of a 

X 

haircut at W.P." (Offense Code 805); 26 February 1972, "Articles improperly 
displayed" (Offense Code 863); 3 March 1972, "Articles improperly displayed" 
(Offense Code 863); 18 March 1972, "Articles improperly displayed" (Offense 
Code 863); 25 March 1972, "Dirt/grease/excess oil/spot on art" (Offense 
Code 847); 5 April 1972, "Failing to sign in or out" (Offense Code 431); 

27 April 1972, "Signing in or out improperly" (Offense Code 430); 12 May 
1972, "In need of haircut at W.P., i.e., Tactical Officer interview" 

(Offense Code 805); 17 May 1972, "Not in public frayed/excess worn item 
clothing" (Offense Code 825) are contested insofar as I do not have any 
recollection, evidence or other information concerning these reported 
oirenses. My present inability to assert any available defenses against 
these allegations is directly attributable to the following: 

a. At^the time these offenses were reported and processed, the 
Acaocmy did not recognize a cadet's right to a hearing on such minor 
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offenses (e.g. Class III delinquencies) even in cases where the awards 

» • *• 

for these offenses were used as a basis for separation. Having no reason 
to believe that these minor offertses would be the subject of a subsequent 
evidentiary hearing, I made no effort to gather or preserve evidence 
concerning such offensn. 

b. I was not notified of the Academy's change of position and 

decision to hold a hearing on these offenses until from 8 to 11 months 
a^fter their alleged commission. v, 

c. The Academy has not provided me with specifically requested 
particulars of information as would permit me to concede the validity 
of the allegation or to successfully defend against it. This failure 

tc provide critically important details of the allegation is apparently 
also attributable to the loss of records, unavailability of witnesses 
and loss of memory caused by the passage of time. 

2. The award imposed for the offense of 16 February 1972, "Taking 

advantage of priv when unauth, unintentional" (Offense Code 410) is 

incorrect. I did not have First Class Privileges on 16 February 1972. 

The essence of the reported offense was that I exercised the First Class 

Privilege of consuming alcoholic beverages in violation of paragraph 13, 

USCC Daily Bulletin No. 31, 16 February 1972, while attending the Armor - 

Branch Reception at the West Point Army Mess on 16 February 1972. 

•v 

Paragraph 13 of the Bulletin provided as follows: 

"BRANCH RECEPTIONS: First classmen serving special confinement 
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or those without their class privileges may attend their 
respective branch receptions but must return to their rooms 
NLT 2100 hr. These cadets may not drink alcoholic beverages 
duriiig their branch receptions." 

I was completely unaware of this restriction at the time I attended the 
reception and consumed alcoholic beverages. This was pointed out in my 
Explanation of Report of 18 February 1972. The initial announcement of 
this restriction was made in the USCC Daily Bulletin on the same day as 
the reception, 16 February 1972. I checked the company bulletin board 
on the afternoon of 16 February. At that time, the Daily Bulletin for 
15 February was the only Bulletin displayed. It is frequent for the 
Daily Bulletin not to be posted until late in the afternoon. Moreover, 
under Regulations . USCC, I had no duty to be familiar with the Daily 
Bulletin at that time. Paragraph 323b merely requires that cadets read 
the Daily Bulletin each day. I had previously been told by my Company 
Commander that I was authorized tc attend the reception notwithstanding 
the suspension of my First Class privileges. 

'I believe that at the time of the reception my Company Tactical 
Officer, who was the reporting officer for this offense, was also 
unaware of the restriction on the consumption of alcoholic beverages. 

I • * 

He attended the reception and observed me as I drank. He made no 
correction or otherwise suggested that I was doing anything wrong. It 
was not until the following day that I received a Delinquency Report 
(USMA Form 2-1) signed by him. 
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3. The award imposed i'or the offense of 23 February 1072, "Signing 
in or out improperly" (Offense CocJe 430), is incorrccjt. Offense No, 430 
pertains to signing in or out improperly in the company departure book. 

The company departure book is an official record in which correct entries 
are required to be made by Regulations , USCC (Ref. paragraph 807). This 
report was based upon my incorrectly writing "EN 401" rather than 

"EN 402" in an informal unofficial spiral notebook used to record 
specific duties from which a cadet has been excused. There is no 

Regulation or directive authorizing the use of such a book or establishing 

\ 

a requirement that a cadet make entries, perfectly correct or otherwise, 
in it. It is merely used as a tool to assist the Company Administrative 
Officer in preparing the List of Authorized Absences (USMA Form 2-191). 

4. The award imposed for the offense of 3 March 1972, "Dust or lint 
on articles" (Offense Code 846), is incorrect. DUsting the room is the 
responsibility of the room orderly (Ref. paragraph 602a, Regulations , 

USCC ). On this date my roonate, Robert H. Dull, was the room orderly. 

5. The award imposed for the offense of 3 March 1972, "Articles 

improperly displayed" (Offense Code 863), is incorrect. The overcoat 

\ 

alleged to have been improperly displayed was owed by my roomate, 

Robert H. Dull. 

6. The award imposed for the offense of 3 March .1972, "Trash in 
wastebasket at insp" (Offense Code 862), is incorrect. Emptying waste¬ 
basket is the responsibility of the room orderly (Ref. paragraph 602a, 
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7. The award imposed for the offense of 10 March 1972, "Wearing 

/ 

improperly adjusted belts" (Offense Code 816), is incorrect. The belt 

\ 

was worn in the same fashion as ordinarily worn by cadets and not in 
violation of any established uniform regulation. 

8. ’ The award imposed for the offense of 10 March 1972, "Sleeping 
on top of bed without making bed" (Offense Code 287), is incorrect for 
the following reasons: 

a. I was not steeping; *, 

b. My bed was fully made; 

c. I slept between the sheets that evening. 

9. The award imposed for the offense of IS April 1972, "Not in 
prescr unif on public area at W.P." (Offense Code 837), is incorrect. 

The reported offense occurred when I was escorted by a cadet guard from 
the Boarders' Ward to the staff dining room of the cadet mess hall for 
breakfast without a tie. I wore a gray jacket over my shirt. The staff 
dining room is where the cadet mess employees eat their meals. This 
cannot be considered a "public area". 

10. The award imposed for the offense of 25 April 1972, "Room not 
in prescribed condition" (Offense Code 877), is incorrect. An examination 
of the Delinquency Report upon, which this award was based contains 3 
specific^.allegations concerning the condition of my room in the Boarders' 
Vard upon which his conclusion of "Room not in PMI order was based: (a) 
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I was sleeping in bed at 0S37 hours; (b) my comforter was not folded at 

• / 

the foot of the bed; and (c) clothes were draped over the bed. These 
specific conditions, upon which the general allegation is based, arc 
separately discussed as follows: 

(a) I was sleeping in bed at 0837 hours. Cadets are authorized 

to sleep in their rooms during periods when their rooms are required only 
to be in PMI order. In places other than the Boarders' Ward, rooms must 
f be in AMI order and sleeping is prohibited from Assembly for the first 
hour class until 1030 hours. Rooms in the Boarders' Ward are always 
required to be in PMI order. Therefore, there is no prohibition against 
sleeping in the Boarders' Ward prior to 1030 hours. 

(b) My comforter was not folded at the foot of my bed. It was 
covering my body. 

(c) Clothes were draped over k the bed. This is the only thing thati 
was wrong with the condition of my room. This condition should have been 
reported under Offense Code 866, "Leaving articles outside room or locker", 
for which an award of 2 demerits could have been given. 

11, The award imposed for the offense of 25 April 1972, "Failure to comply 
with general orders and instr/intentional" is incorrect. When the Officer in 

I 

Charge entered my room in the Boarders' Ward at 0837 hours on 25 April 1972 
and reported me for "Room not in prescribed condition" due to (a) my 
sleeping; (b) comforter not folded; and (c) clothes draped over bed, he 
also apparently ordered me to get out of bed and get dressed. I was asleep 
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and did not hear him. lie returned 23 minutes later, at 0900 hours, to find 

me still sleeping. He then reported me for "Failure to comply with direct 

* 

order (i.c. to get out of bed and get dressed)." This report was referred 
to a Commandant's board who made the following specific findings: 

(a) That 1 had no knowledge of the order and did not intentionally 

fail to comply with it; * ^ 

(b) That I failed to comply with general orders and instructions, 
written, intentional, i. e., not having room in PMI order by the prescribed 
time and by sleeping in bed prior to 1030 hours in violation of Regulations, 

t 

uscc. 

Thus, 1 received an award for sleeping and having clothes draped 
over the bed at 0S37 and an award for sleeping and having clothes draped 
over the bed at 0900 when I slept continuously between these times. There 
could hardly be a clearer case of double punishment for the same acts. 

12. The award imposed for the offense of 26 April 1972, "Making 
minor error in record or communications" (Offense Code 428), is incorrect. 

The communiciation referred to in the offense description is an Explanation 
of Report dated 26 April 1972. Although not required, I typed the Explanation 
of Report. It was not perfect typing but was generally neat. There were 
3 or 4 strike-over corrections. On the evening of 25 April 1972 I was 

I 

kept up all night by a separation board convened to investigate whether 
I should be separated for my involvement in an automobile accident and 
related disciplinary offenses. The Explanation of Report was required, 
prepared and submitted the following day. Major Comello, the Assistant SI, 
USCC, who was fully aware of these circumstances, felt compelled to award 
me demerits for these typing errors. — 


/ 
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13. The award imposed for the offense of 5 May 1972, "Abs from form 
& miss all inst/dy unintentional" (Offense Code 223), is incorrect. This 
offense was considered and punished by a Commandant's board which met on 
26 May. That Board considered multiple absences from EM 402, including 
this absence of 5 May 1972. Although the record indicates that Major 
Comcllo, the Assistant SI, USCC, made an effort to avoid the appearance 
of double punishment by crossing out and initialing the alleged absence 
of 5 May, the record of that Commandant's Board proceedings clearly 
indicates that he attempted this after the Board had fully considered 
this absence and made its findings and recommendations. The offense 
description appearing in Part I of the Recommendation for Punishment 
Award (USMA Form 2-3) states 10 dates, including 5 May 1972, upon which I 
was alleged to have been absent from EM 402. 

In Part IV of USMA Form 2-3, Board Findings and Recommendations of 
the Commandant's Board concluded that I was absent from 11 EN 402 classes 
and recommended a punishment which was approved by the Commandant. Thus, 
the absence of 5 May 1972 was fully considered and punished by the 
Commandant's Board convened on 26 May 1972. 

In addition, I was excused from all formations, including classes, 

I 

on 5 May 1972, because of my continued presence in the Boarders' Ward. 

This is reflected on the attached copy of List of Authorized Absentees, 
(USMA Form 2-191) 5 May 1971. I was retained in the Boarders' Ward in 
violation of Regulations after 26 April 1972. I was moved to the Boarders' 
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Ward on or about 23 March 1972 following my involvement in an automobile 
accident. Paragraph 318, Peculations . USCC . authorizes the quartering 
of cadets in the Boarders' Ward if they are resigning or undergoing 
separation. Although my resignation was solicited at the time of my 
transfer to the Boarders' Ward it was not obtained. Board proceedings 
to determine whether I should be separated were terminated in my favor 
on 26 April 1972. However, no action was taken at that time to return 
fine to my company. Thus, I remained in the Boarders' Ward under the 
immediate supervision of the SI, USCC, from about 23 March 1972 until 
early June. When I entered the Boarders' Ward on or about 23 March 1972 

approximately 13 weeks had passed in that demerit period. At that time I 

\ 

had only 36 demerits and had never appeared before a Commandant's Board 
in my 3 1/2 years at the Academy. In the next 8 weeks I received.122 
demerits and had 4 Commandant's Boards. 

14. The award imposed for the offense of 16 May 1972, "Gross lack 
of judgement in preparation of First Class Research Paper rewrite 
requirement, SS 407" (Offense Code 908), is incorrect. This offense 
was referred to a Commandant's Board and a hearing was conducted on 
24 May 1972. The Board found that I was not guilty of "Gross lack 

of judgement" (Offense Code 908) but guilty of a lesser offense, 

% 

Extremely poor judgement" (Offense Code 907) and recoimncndcd an award 
of 15 demerits and 20 punishments. 15 demerits and 20 punishments is 
the authorized award for "Extremely poor judgement." On 25 April 1972 







/ 
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the Approving Authority disapproved the finding of the Commandant's 
Board with lespcct to the lesser of offense of "Extremely poor judgement", 
and substituted a finding of guilty of "Gross lack of judgement." On 
the basis of this more adverse substituted finding an award of 15 demerits, 
22 punishments and 1 months confinement was imposed. Such action is not 
authorized by applicable regulations. Paragraph. 32h, Disciplinary 
System S.O.P. (1968), authorizes the approving authority to "approve, 
disapprove, or modify the recommended award." There is absolutely no 
authority for the appointing authority to substitute his own findings 
for that of the Board. The entire reason for the Board's existence is 
to hear the actual evidence and to make considered findings thereon. 

The substituted finding and recommended award based thereon are legally 
insufficient. 

The record reflects that this case was processed through a Commandant s 
Board, reviewed, finally approved and orders were cut and signed for in 
the short space of 2 days. This rapid processing, together with the 
approving authority's substituted finding and award, resulted in the 
.* award of 15 excess demerits (30 to 45) in the Conrnandant' s Board convened 
on 26 Kay 1972. This greater punishment was authorized on 26 Kay 1972 
due to the fact that I had received an award of at least 15 demerits, 

22 punishments, and 1 months confinement from a prior Commandant's 
Board (i.’ft., 24 Kay 1972). This is the nxact award which the approving 
authority substituted for the 24 Kay's Board recommendation which, if 
approved, would not have permitted the 26 Kay Board to award 45 demerits. 
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15. The award imposed for the offense of 23 May 1972, "Gross lack 
of judgement, i.e., absent from EN 402 on 11 occasions since 13 April, - 
absent from Military Art an unknown number of times .and making no effort 
to correct the situation or seek help, 23 May 72" (Offense Code 908) is 
incorrect on the following grounds: 

The binding of the Commandant's Board which imposed the award 
that 1 missed 11 EN 402 classes is not supported by the evidence. There 
are only 10 dates specified in the allegation and punishment for 1 of 
the 10 had already been imposed. * 

r : b * Ic is generally understood that cadets assigned to the Boarders' 

Ward are under no obligation to attend classes and other formations. In 
this instance I was told by officers in the Tactical Department that the 
best I could possibly hope for would be a "turn back." The fact that 
my absences were authorized is further indicated by the attached List 
of Authorized Absentees (USMA Form 2-191) for the days in question. I 
do acknowledge that at some point during this period I was admonished 
to attend class by Major Comello. 

c. The award of 45 demerits was improper insofar as it was based 
upon the legally insufficient award of a prior Commandant's Board (see 
.paragraph 14). 


. Further deponent sayeth not. 



DANIEL W. SHDIEK 
KAJ JACC 





OPINION OF FRANKEL. J . 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

(Same Title) 


This matter is closely similar in its 

essential outline? and immediate result to that of 

• * 

Hagopian v. Knowlton, 72 Civ, 2814, as treated 

•• , 

in the illuminating opinion of Judge Brieant dared 
July 21, 1972, Like Hagopian*s, this case 

comes to our emergency part on application for a 

. • \ 

.preliminary injunction. Unlike Kacon » an . th*s case 
is assigned to a single judge, Hon. Edward c. McLean, 
trtio signed the order to Bhow cause making this 
returnable August 1, 1972. As in Hagopian, 
the court will now,grant temporary injunctive relief 
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; / 

pending a full airing, including an evidentiary 

hearing to the extent necessary, of the issues 
to be resolved before final decision. 

The plaintiff cadet before us would have 
been graduated from West Point in June. Instead, 
on June 21, 1972, he was dismissed upon the 

f 

recommendation of an Academic Board for havina 
conduct demerits in excess of the number allowed 
for the period which was to be his final six 
months, January through June, 1972, at the. Academy. 

In this respect, as in some others. Brown's case for 
a preliminary injunction is stronger than Hagopian'n: 
his investment in a military career was larger and 
his commissioning closer at the time of his separation. 

In most other respects, omitting specific 
details as to alleged infractions and disputes 
about them, tho ire tant case ciosely tracks Hacopian 
in its material legal aspects. The Government's 
diagrammatic effort to show otherwise serves only 
to buttress plaintiff's contention on this score. 




/ 

/ 

/ 

f 
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Accordingly, since I have concluded that J.udge 

Brieanfs reasoning and result should be in substance 

adopted for present purposes, it is not .useful to recount 

* 

the factual, details and Legal arguin«ni.ptxon .it 


length. 


One other feature ol the present case 


should be luted, however, because it indicates 
an additional element of apparent unfairness 
beyond what was shown in Kacooian . Among the 
papers now before the court is an affidavit oi William 
Y . Belcher, an attorney admitted in Florida 
and an Army Captain in the Judge Advocate General's 
Corps assigned to the staff and faculty at West 
Point. .Captarn Belcher, whose sworn assertions 
are uncontradicted, reports significant facts 
with apparent candor and courage that should earn 
him the respect both of his military colleagues and 
hi 3 brethren at the bar. lie recounts his efforts 
to assist plaintiff, with some success, in his 
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disciplinary difficulties. He then tells how, 

/ 

as the critical time approacned leading tc 
plaintiff's separation, he was repeated?'/ instructed 
by his superiors to refrain from helping tho 
beleaguered cadet. Thus, on April 27, 1972, 
the day following a board decision favorable to plaintvf 


Captain Belcher states: 

V * 

"... 1 was told by Colonel 
Thomas C. Oldham, the. Staff Judge 
Advocate, that the Academy's policy 
w?s that cadets wore not entitled 
to counsel or legal assistance 
in connection with separations based on 
deficiency in leadership or aptitude for 
the service. He then stated,that I had 
been given considerable latitude 
up until that time becau.se of ray 
representation of Cadet Brown in the 
•habits and traits" Board proceedings. 

He then told me that from that date 
X was to refrain from advising, assisting 
or counseling Cadet Brown with regard 
to his possible separation for deficiency 
in aptitude for the service. He explained 
that I was not to discuss the merits of the 
case with him nor was 1 to advise hiw 
as to what action he should take nor 
was X to assist him in the preparation 
, of any correspondence. He did state, 

“n however, that he would permit me to 
explain procedures to Cadet Brown. 
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. "On the following morning, 23 April 
1972, I went bach to the Colonel and stated 
that it was my understanding, based on 
the previous day's conversation, that I 
was 1 ordered and directed* to refrain from 
assisting Cadet Brown in the aptitude 
separation proceedings pending against 
him. The Colonel confirmed my understanding 
subject only to the qualification that 
. I could explain procedures. I then told 
him that in my opinion Cadet Brown was _ 
not being dealt with fairly and that he 
needed the assistance and advice of counsel. 

I further stated that L hnd ,ivt*n the 
matter much coin'idorat ion and that 
if I v-ero ordered not to help him then 
1 would have to advise him to peel; the 
services of civilian counsel. The Colonel 
then directed me not to advise Cadet 
Brown as to whether or not he needed 
civilian counsel, stating that Cadet Brown 
and his parents should make that 
determination and that ho was not 
going to have me 'embroiling the Academy 
in litigation.' " 

. Later, on the day bafore the Academic Board was 

to take the action that resulted in plaintiff's dismissal, 
plaintiff pame to the Academy for Captain Belcher •s help 
in drafting a written statement of defense. In another 
passage of interest. Captain Belcher's affidavit says: 


r* 
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• "... I suggested to Cad^t Brown that 
he go tc the offices of the Department of 
Tactics and request copies of all delinquency reports 
which were to be considered by the Academic Board 
and upon which any separation for deficiency 
in conduct would be based. These are the accusa¬ 
torial reports containing the factual allegation 
or 'charge* of a particular delinquency or 
disciplinary offense. Without access to these 
reports it is impossible to submit matters 
in defense or rebuttal. This is particularly 
true in the case of a large number of incidents 
spanning a period of months. Cadet Brown 
returned to my office from the Department of 
Tactics and informed me that the Assistant 5-1, 

Major Jerome J. Cornello, had refused to give him 
copies of the reports on the basis of instructions 
from his superior in the Department of Tactics, 
the Deputy Coromandant of Cadets. At that pornt 
I was particularly concerned over a recent incident 
Involving alleged unnuthorLr.ed flbroncry from 
L'ngiinh classes and for which an 
extremely high nuirtlei of demerits had been 
awarded to cadet Brown. Although Cadet 
Brown war. advised of the specific dates of 
the absences at some earlier date he 
did not have a record of them at this time 
•for use in submitting a wr.. tten statement 
to the Academic Board. Because the 
Tactical Department would not give 
Cadet 3rown copies cf the reports, I 
telephoned his English instructor, Loiutenant 
fsic] Colonel Herman V. Ivey, and asked 
him for the dates upon which Cadet Erov:n 
had missed his class. He said that he 
would provide me with the dates bat that 
he would have to first refer to his records 
which were in another office.* He said that 


/ 
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he would call me hack shortly. / leather 

than calling me, however, the English Department 

contacted the Department of Tactics and 

told them that I was seeking the information. 

The Department of Tactics then called 
, Colonel Oldham who came to. my office and 
saw that I was with Cadet Brown. He then 
< • called me out of my office and asked what 

Brown was doing there and why I had been 
asking questions around the English Department. 

I told him that I was attempting to help 
Cadet Brown put a statement together for 
1 , submission to the Academic Board. lie 

told me that cadets were not entitled to 
the assistance of counsel in such matters and 
. •• that I was not to further assist Cadet Brown 

with respect to the separation proceedings 
based upon deficiencies in conduct 

excess demerits) or aptitude (i.e., 
leadership). Brown then left my office 
and no further statement was submitted to 
the Academic Board. Leiutenant [sic] 

Colonel Ivey never called me back." 

• . It in unnocoflorcy to decide today whether 

or to what extent there is nn affirmative duty to 

• .#• 

supply counsel before the Academy ends the career 

of a cadet whose college life has been closely confined 

4 

by the physical and spiritual rigors of what the 
Government characterizes as a "military elite." 1 
It seems clear, however, that such fierce obstruction as is 


1. Memorandum of Law 9, 
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now shown to block advice and assistance violates 

elementary principles of fairness. This factor, 

added to those marshaled by Judge Brieant and adopted 

» • 

herein, warrants th temporary relief plaintiff seeks. 

Beyond the substantial showing of probable 

success, plaintiff has a heavy preponderance of the 

equities on his side. Keeping him out of the Academy 

pendente lite may coct him a precious year of his academic 

2 

career even if he ultimately wins this lawsuit. 

Allowing hl» prfl.ninre m tit* imp.' o t 
wh*X«* ha for liver v l,'.' y«n'in \> 11 li nvn'<mL 

acceptability, l.hrr.«t*in*« no injury or »1 irruption - m. 
loast none that i* suggested in defendants* presentations 
or imagined by the court. 

Aeeordingiy, a preliminary injunction will 


2 . At the out3iae, plaintiff might be held entitled to be 
graduated and commissioned. A lessor victory, however, 
might be his reinstatement as a fouruh-year cadet. 

In the latter event, time lost new right cause 
irretrievable delay in completing the academic 
requirements. 
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issue requiring plaintiff*c reinstatement,. Departing in 
only this limited respect from Judge Brieant's order, 
the injunction now to be entered will not limit the 
measure of plaintiff's reinstatement pending trial and 

final decision of this case. If any such limitations are to 

, 

be imposed, they will, follow only after specific application 
to the court upon reasonable notice. 

Settle order. 


Dated: New York, Now York 
August 3, 1S72 


U.S.D.O. 
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SUBJECT: Reconsideration of the Case of Cadet Steven F. Brown 


11QDA (DAAG-PSA-M) 
WASH DC 20310 


1. Transmitted herewith for approval is the summarized record of 
.proceedings before the Academic Board in the reconsideration of the 
conduct case of Cadet Steven F. Brown (Incl 1), and a statement of 
Cadet Brown concerning his case (Incl 2). 

1 2. The informal hearing was concluded on 9 January 1973 and was 
authorized by Department of the Army on 24 November 1972 (Incl 3). 

The hearing was conducted in consonance with the requirements set 
forth by the U. S. Court of Appeals for the 2d Circuit in the case of 
Hagopian v. Knowlton. ct al . Cadet Brown was originally separated from 
USMA and discharged from the Army on 21 June 1972 (Incls 4, 5 & 6). 

3. The.Academic Board, after removing 40 of Cadet Brown’s 158 demerits 
for the period in question, found him still deficient, the limit being 
102. The Board also found that his potential did not warrant retention 
and again recommended separation, 

4. The following are comments concerning certain matters raised in the 
statement by Cadet Brown (Incl 2). They, are not exhaustive, and it is 
not the intent of this headquarters to concede matters not contained 
herein. 

a. Regarding the reference in paragraph 3 of Cadet Brown’s 
statement concerning the reports about two of the three cadets in 
Cadet Brown's car at the time.of the accident, their complete reports 
were as follows: ' 

FIRST CADET , 

AWOL, off post, intentional, aggravated by breaching confinement, 
misusing authority by taking advantage of knowing confidential 


U. S. Savings Bonds arc Shares in America 







A-118 


MAJA 

SUBJECT: Reconsideration of the Case of Cadet Steven F. Brown 

inspection times, unauthorized drinking in Highland Falls and 
taking advantage of class privileges \ icn unauthorized, 

SECOND CADET / 

AUOL, off post, intentional, aggravated by trafficking in 
alcohol not for resale, drinking in barracks, breaching 
confinement, and drinking in Highland Falls, h’. Y. on 
18 Mar 72. 

b. Regarding pa.agraph A, it should be noted that the first 
Explanation of Report (Tab C to Incl 2) omits explanation about the 
drinking of alcoholic beverages. 

c. Regarding the matter of the qualification of members of the 
Commandant's Board referred to in paragraph 6, the intent of paragraph 

' 28c of the Disciplinary System, S.O.P., is to preclude the reporting 
officer or an investigating officer from serving on the Board. The 
hearing of more than one case arising out of the same incident is not 
intended to be proscribed by this provision in order to insure that the 
matter is fully investigated and that the resolution of the several 
cases be mutually consistent. 

d. Regarding paragraph 9f, the Commandant, during the period in 

question, had in effect the requirement that first classmen submit 
Leadership Evaluation Forms (US>1A Form 2-354) on other first classmen, 
which requirement was his prerogative pursuant to paragraph 17.01, 
Regulations, USMA. k 

e. Regarding paragraph 16, while Cadet Brown's pay status was 
being considered by the Comptroller General, the Treasurer, USMA, 
offered him noninterest loans. Brown accepted loans in the amount of 
$100 on three different occasions. Furthermore, during this period, he 
was given all supplies and services which are normally paid for by 
cadets. 


f. Regarding paragraph 18: 

(1) The proceedings of the board of officers appointed by the 
Superintendent in the spring of 1972 which considered the question of 
undesirable habits or traits of character on the part of Cadet Brown 
were conducted cic novo in full accordance with paragraph 16.03, 
Regulations, USMA, and AR 15-6. Cadet Brown was not recommended for 


.1 
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separation by the Board. The record of those proceedings demonstrates 
full regard for individual rights and procedural fairness in such 
proceedings of an adversary nature at the Academy. / 

(2) Alternative means do exist for separation of a cadet from the 

Military Academy; however, they all do not incorporate adversary 
concepts of due process. Due process requirements for separations 
involving dcficic: ay in conduct (demerits) have been fashioned recently 
by federal court decision. Separation for deficiency in academic courses 
necessarily is treated in a manner which does not contemplate evidentiary 
hearings. Separations for deficiency in Aptitude for the Service are 
akin to academic separations but require informal hearings prior to 
final action. ^ 

I 

(3) References to Cadet Brown's infractions which related to his 
f automobile accident and his appearance before a board of officers 

therefor that appear in the Record of Proceedings before the Academic 
Board were raised by Cadet Brown himself at the hearing and not 
initiated by the Board (Incl 1, p. 31 & Exh. G, para. 13). 

• l 

\ 

g. Regarding paragraph 19a: Cadet Brown was advised by letter of 
27 November 1972 as to the specific "charges" against him, i,.£. his 
established conduct performance for the period 21 December 1971 to 

7 June 1972, which inclosed a detailed list of his disciplinary offenses 
(pp. 6-7 ta T^b B to Exh. I to Incl 1). 

i 

h. Regarding paragraph 19b: 

(1) The fact that t i Academic Boar'’ was reconsidering Cadet Brown's 
case obviates the allegation that it could not act fairly merely because 
it had made a prior determination based on procedures later deemed 
inadequate. 

(2) * The Academic Board is charged with the responsibility of 
acting upon reported deficiencies in conduct (demerits), aptitude and 
courses of instruction. In view of its original determinations of 
deficiency in conduct and in English with respect to Cadet Brown, it 
was not required then to address the question of deficiency in aptitude 
and did not do so except insofar as the report thereof related to the 
broad question of his potential for retention. 

(3) The two members of the Academic Board named as defendants in 
litigation were LTG Knowlton and BG Walker. Neither was present at the 

- hearing conducted in Cadet Brown's case by the Academic Board. 
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MAJA 

SUBJECT: Reconsideration of the Case of Cadet Steven F. Brown 

t 

(A) It cannot be assumed that adverse publicity would have a 
bearing on the independent judgment of the senior officers who are 
members of the Academic Board as evidenced by their action in the two 
other cases similarly considered. * 

i. Regarding paragraph 19c: The allegation that Cadet Brown was 
prejudiced due to the time lapse between his offenses and his hearing 
before the Academic Board should be considered in the light of the fact 
that he was contesting his separation as early as 27 July 1972 when 
litigation was commenced. 

• • 

j. Regarding paragraph 19d: The Court of Appeals in Uagopian v. 

Knowl ton employed the words "the opportunity to appear and contest the 
factual basis of demerits previously awarded." (Emphasis supplied). It 
is thus concluded that a dc novo hearing on all prior demerit awards was 
not required and that the Academic Board was justified in relying upon 

i considerations of regularity in official records which established prina 
facie that Cadet Brown was deficient in conduct. The fact that Cadet 
Brown presented evidence bearing on certain demerit awards at the 
hearing which were ultimately removed by the Academic Board docs not 
establish that other awards were incorrect. 

k. Regarding paragraph 19e: As to the fact that the Board sustained 
demerit awards after Cadet Brown had submitted evidence concerning them, 
the Board evidently was of the opinion that such evidence was insufficient 
to warrant remedial action. The requirement of personal action by the 
Commandant on the recommendations of Commandant’s Boards is one generated 
by the Commandant himself and is not a restriction of a higher authority. 
Therefore, in his relationship with a deputy, he may waive this self- 
imposed restriction either generally or .specifically and either formally 
or informally. 

l. Regarding paragraph 19f: The contention that counsel should 
have been permitted to appear at the hearing to voir dire the members of 
the Board and object to the proceedings on grounds of timeliness and 
impartiality of the Board is without merit. In emphasizing the importance 
of informality in the proceedings, the Court of Appeals clearly limited 
counsel activities to prehearing assistance in preparing a defense. In 
fact, however, ,the substance of these matters was fully considered by 

the Board. Cadet Brown, in effect, challenged COL MacWilliams, a member 
of the Academic Board, who had been the President of the Board of Officers 
referred to in paragraph 18 of the appeal. The Academic Beard decided 
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SUBJECT: Reconsideration of the Case of Cadet Steven F. Rrcvn 


that COL MacWilliams should not participat i in tlie proceedings 
was therefore dismissed (Incl 1, p. 5). 


and he 


m. Regarding paragraph 19g: The informal, non-adversary hearing 
before the Academic Board was not required to be conducted in accordance 
with the formal investigative procedures of AR 15-6, nor was there any 
legal requirement for a warning of rights under the circumstances. 


n. Regarding paragraph 19h: The denial of counsel at the hearing 
WaS .. in ? CCOrdance wUh the decision of the Court of Appeals in Hagonian 
v. Knowl ton which go.erned and took precedence over any other general 
authority. Paragraph 1, AR 15-6, provides that "[i]n case of conflict 
between this regulation and a pertinent specific regulation ... the 
latter will govern." It appears that the decision of the U. S.* Court of 
Appeals in the case of Hagonian v. Knowl ton as incorporated into the 
authority by Department of the Army to conduct the hearing ip the instant 
f case would constitute a specific directive in conflict with AR 15-6 if 
it is to apply at all. . * 


o. Regarding paragraph 19i: The failure to expend government funds 
to transport requested witnesses from remote locations was justified in 
view of the marginal value of their expected testimony and the fact that 
Cadet Brown and his counsel were offered an opportunity to present 
written statements and utilize fully government communications facilities 
to obtain and record information from these individuals (Incl 1, Exh. F). 
They declined to do so. The three witnesses requested by Cadet Brown 
concerned, with one exception, his potential for retention. The exception 
was 2LT Dull who would also have testified concerning three reports 
arising out of an inspection of Cadet Brown's room on 3 Kar 72 (Incl 1, 

PP* 1^-16, & Exh. G, paras. 4-6). The three demerits received for these 
offenses were removed (Incl 1, p. 42). Thus, all requested witnesses to 
any of the awards which remain on the record appeared in person. The 
appearance or nonappearance of these witnesses during the potential 
phase is fully discussed in the record (Incl 1, pp. 64-67). The Academic 
Board fully considered•this aspect of the matter and determined that 
their presence *ras no warranted under the circumstances. 

5. It is consid red that by any margin of measurement, Cadet Brown was 
accorded due p.-qccss in this matter. The fact alone that the Academic 
Board devoted over 25 hours in actual hearings or in closed session in 
this case negates any allegation that fair and thorough consideration 
was not given to the case. 
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SUBJECT: Reconsideration of the Cose of Cadet Steven F. Bro.m 

6 It should be noted that the original request for separation also 
included a deficiency in First.Class English (EN 402). This course 
subsequently was completed successfully by Cadet r^own in the firs 
term of the current academic year, and he has been given credit 
therefor, along with credit fo. other new courses taxon in that term. 

7 The recommendations of the Academic Board, if approved, should be 
referred to the Department of Justice to facilitate termination of the 
current litigation and thus permit final disposition ot Cadet Brown s 
case as soon as possible. 

FOR THE SUPERINTENDENT: 


6 InCl LTC 

1. Record of Proceedings law, 

2. Statement of Cadet Brown Adju 

3. Ltr DAPE-PDO 24 Nov 72 

4. Ltr KADN-1 6 Jun 72 & amdt 9 Jun 72 
5 ! 1st Ind DAAG-PSA-M 16 Jun 72 

6 . Extract SO 123 llq USNA 23 Jun 72 


/FREDERICK R. POLL 


LTC, AGC ' 
Adjutant General 
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MADN 


23 February 1973 


SUBJECT: Rehearing of Case of Cadet Steven F. Brown 




Superintendent 

United States Military Academy 
West Point, New York 10996 


/ • • 

1. Transmitted herewith is a summarized record of the’subject 
case heard by the Academic Board on 21 and 22 December 1972 
I and 9 January 1973 at which I was the presiding officer and which 
record is correct to the best of my knowledge and belief. 


2. The Academic Board found Cadet Brown deficient conduct 
for the period 21 December 1971 to 7 June 1972 and without 
potential to warrant retention at the Military Academy. Accordingly, 
the Board recommended that Cadet Brown be separated. 


/ 


1 In cl 

Record of Proceedings 



Oo-- > f _ 

/JOHN R. JANNARONE 
^Brigadier General, USA 
Dean of Academic Board 
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SUMMARIZED 


REPORT 


/ 

Company 


OF PROCEEDINGS OF THE ACADEMIC BOARD 


RE; 

Cadet Steven F. Brown 
F-2, United States Corps f Cadets 
West Point, New York 10997 


CONVENED 
21 December 1972 
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The Academic Board convened at the Faculty Lounge, Building 600, West 
Point, New York, at 0920 hours on 21 December 1972-: The following 
membcic were present: 



Also present were; 


BG John R, Jannarone 
BG Philip R. Feir 
Col Edwin V. Sutherland 
Col John S. B. Dick 
Col Frederick C. Lough 
Col Charles H. Schilling 
Col Elliott C. Cutler 
Col Donald G. MacWilliams 
Col Sumner Willard 
Col Frederick A. Smith 
Col Thomas E. Grie.ss 
Col Edward A. Saunders 
Col Lloyd B. McCabe 
Col Gilbert W. Kirby 
Col Lee D. Olvey 


\ 

Col Manley E. Rogers, Secretary to the 
Academic Board; and 

Maj David L. Cole, Assistant to the Secretary 
to the Academic Board. 


/ 

t 

./ 


The Dean of the Academic Board opened the hearing and Cadet Steven F. 
Brown reported. The Dean advised Brown that the Academic Board under 
authority of Department of the* Army instructions, had convened to 
reconsider his reported deficiency in conduct. Brown was told that he 

I 

would be permitted to be present during all open sessions of this hearing. 
The Dean added that Brown had been notified of this hearing, and had 
been advised that the hearing would be informal in nature, by letter 
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of 27 November 1972. All correspondence in the ease was introduced 
' / 
and directed to be placed in the record as exhibits. 


The Dean then directed that each member of the Board read paragraph 3 
of the 1st Indorsement, A December 1972, to the 27 November letter. 

On completion of this reading, the Dean then polled each member of 
the Board to determine whether each could reach a fair and impartial 
decision in the case. All members indicated that they co'ld, following 
which they were instructed to read paragraph 1 of the 1st Indorsement, 

A December 1972. Again following completion of this reading, each 
member was asked to raise his right hand if he believed that a fair 
hearing could be held in spite of the time lapse between the offenses 
and the present hearing. All members indicated that a fair hearing 
still could be held. Based on the Court's opinion, to wit: "Importance 
of informality in the proceedings militates against a requirement that 
the cadet be accorded the right to representation by counsel before 
the Academic Board. Unlike the welfare recipient who lacks the 
training and education needed to understand his rights and express 
himself, the cadet should be capable of doing so," the Dean explained 
to Brown that dounsel would not t allowed to be present during the 
hearing. The Dean added that the conduct of the hearing was being 
guided hy the Court's opinion. Brown was told that he should feel free 
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to ask questions at any time, that the Dean or other Board members 
would help him develop specific lines of thought or'*formulate any 
questions whenever asked to do so or when otherwise the need for such 
assistance was clear. It again was emphasized that the hearing would 
be informal in nature At this time, the 4th Indorsement (21i Dec 72) 
to the 27 November letter was distributed to each member of the Board 
and to Cadet Brown. None had read it previously because Brown's 3d 
Indorsement had not been received until approximately 1730 hours on 
19 December 1972, although, as it was explained to the Board, Brown 
was responding to a 2d Indorsement dated and delivered 8 December 1972. 


Following the reading of this 4th Indorsement, the Dean indicated that 

the Board would consider the information contained in the completed 
/ 

US1IA Form 2-10 (Record of Demerits) which showed that Brown had 
received 158 demerits against an authorized allocation of 102 (Regu¬ 
lations, USCC, paragraph 408), and thus was 56 demerits over his 
allowance. Brown was instructed to proceed. 


At 0930 hours. Cadet Brown requested a postponement of the hearing for 
the following reasons; 

I 

1. Questions asked in his 3d Indorsement had not been answered 
prior to the hearing. 

2. Copies of USllA Forms 2-1 (Delinquency Reports) were not made 
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available to him until late in the afternoon, 20 December 1972, and 
therefore, he had not been afforded sufficient timc'*to review all of 


them to his satisfaction. 

3. lie had not been given sufficient time to obtain statements 
from witnesses not stationed at West Point. 

4. He had not been provided a copy of a certain research paper, an 
item for which he had been reported. 

5. He was preparing an affidavit which had not yet been completed. 

6. He had not been provided a copy of the Regulations, USCC, which 
had been in effect during the period in question. 


Brown indicated that the hearing probably should be postponed until 
some time after Christmas leave. It was pointed out to Brown that his 
3d Indorsement to the 27 November letter, although dated 18 December 1972, 
was not received by SI, USCC until 1730 hours on 19 December 1972. 

Brown acknowledged that this was correct'. Brown also acknowledged that 
counsel had been made available to him as noted in the 27 November 1972 
letter which he acknowledged having received. At 0955 hours, the Dean 
indicated that the Board would* recess until 1300 hours. Because he had 
only examined tw,enty-five out of the twenty-eight Forms 2-1 which were 
available. Brown requested additional time. He testified that he was not 
aware that the 2-1's had been available to him on 18 December 1972 for 


/ 

/ 

/ 
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review. The Board recessed until 1300 hours. 

At 1304 hours, the Academic Board reconvened. All persons present prior 
to the recess again were present. Asked whether he objected to being 

sworn. Brown replied that he did not and therefore, he was sworn in at 
1307 hours. 

Discussion turned to the 3d Indorsement (18 December 1972) to the 
27 November letter in which Brown had indicated that at least one member 
of the Academic Board previously had heard and considered extremely 
derogatory opinions expressed concerning him by his former Company 
Tactical Officer. When asked who that member was, Brown stated that 
Colonel Donald G. MacWilliams had been the president of the Board of 
Officers which had considered his possible separation for habits and 
traits (paragraph 16.03, Regulations, USMA). Brown requested that 
Colonel NacWilliams not be allowed to sit on the Academic Board for 
this hearing. 

At 1310 hours, the Board went into closed session. Cadet Brown and 
Major Cole were not present. *At 1315 hours, the Board reconvened and 
Colonel MacWilliams was dismissed. 


Brown requested that the Board consider testimony from witnesses on 
his potential for retention prior to considering his reported deficiency 
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in conduct. He added that he was not waiving his right to object to 
the fact that three witnesses of his choice--Lt Dull, Lt Cook, and 
Ensign Coonan-were not present. In addition, he indicated to the 
Board that his affidavit would soon be completed. 

The Dean read a portion of the court order which stated that the 
Academic Board has two functions: First to consider Brown's deficiency 
in conduct and second to consider his potential for retention. The 
Dean added that he did not believe it to be appropriate to reverse the 
Court's expressed view of the order’in which these two aspects should 
be considered. Asked whether he had been given ample opportunity to 
get in touch with those witnesses not stationed at West Point, Brown 
replied that he had not had sufficient time to obtain written state- 

t 

ments. Subsequently he stated that he did not know whether his counsel 
had requested written statements from these witnesses. Asked whether 

he had been allowed sufficient time to obtain witness statements. Brown 
replied that he had not. 

8 

Brown stated that his primary.reason for requesting the reversal in 
the prescribed procedure was that his affidavit was not yet completed. 

The Dean then indicated that the Board would consider hca^ng Lt Kruger's 
testimony on potential for retention as an exception to established 
procedure.. At 1327 hours, the Board went into closed session. Cadet 
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Brown and Major Cole were not present. At 1332 hours, the Board 
reconvened /arid the Dean stated that the Board, as'* to a one-time 
exception, would hear Lt Kruger's testimony on potential. 

At 1333 hours, 2Lt Carl M. Kruger, Infantry, reported to the Board 
and was sworn in. Lt Kruger indicated that he presently was a student 
assigned to the 3d Ranger Company, Fort Benning, Georgia. He stated 
that he had been Brown's roommate during fourth class yea* and his 
company mate the remaining years. Brown was instructed to proceed. 

Brown asked Lt Kruger to discuss his (Brown's) demonstrated performance 
and potential for retention. Lt Kruger indicated to the Board that he 
had observed Brown both in and out of chain of command positions, and 
added that Brown's performance was equal to that of other cadets. He 
stated that as a platoon leader Brown performed well, that he counseled 
members of his platoon who were having problems, and that his ability 
to communicate with people was excellent. Lt Kruger said that Brown 
had done a good job of communicating with his subordinates and that he 
had performed well as a cadet platoon leader. Lt Kruger indicated that 
as a squad leader, Brown also had done a good job and that he had been 
effective in dealing with those cadets in his squad who were encountering 
difficulty. Brown having no questions, Lt Kruger was dismissed. 

Because~£he affidavit which Brown was preparing was not yet complete, 
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the Board recessed at 1444 hours. At 1500 hours, the Board rc- 

/ 

convened. All persons present prior to the recess again were present. 

X 

Brown's signed affidavit was distributed to each member of the Eoard 

and was entered into the record as Exhibit G. '.Asked whether he had 

any objections to th .members of the Academic Board being allowed to 

see the original or reproduced delinquency reports (2-1's), Brown 

replied that he did not. The 2-1's for offenses reported.during the 

demerit period in question then were entered into the record as 
» • 

Exhibit H. Brown indicated to the Board that he could not remember any 
of the facts surrounding the offenses mentioned in paragraph 1 of the 
affidavit. He stated that he did sign the 2-1's, however, added that 
he did so only because it was the normal administrative procedure for 
a cadet to do so. Brown stated that cadets often accepted demerits 
rather than contest them in order to avoid possible conflict with the 
Tactical Officer. He added that it was’conceivable that a cadet could 
cause such a conflict if he submitted an excessive number of Reconsi¬ 
derations of Award. When questioned on the "articles improperly 
• « 
displayed" offense, Brown replied that he now could not say whether 

the report was correct but could only testify that he did not recall 
the offense. He added that he may have gone to the Cadct-in-Chargc of 
Quarters to determine what the offense was but that in all probability 


he was not particularly interested at the time whether the report was 
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correct because the number of demerits involved was small. To illustrate 

/ 

the point further, Brown stated that he was reluctant, for example, to 
challenge his Tactical Officer when reported for needing a haircut 
because to do so would appear to be questioning the Tactical Officer's 
judgment, a report frr a haircut being based primarily on judgment. 

He acknowledged the fact that the haircut standard was normally established 
by the Tactical Officer, but added that haircut standards are rather 
nebulous and that interpretation of the policy varies over a rather wide 
range. ' 

A member of the Board noted that Erown earlier had signed the 2-l's 
as being correct, but that now, with circumstances altered and the 
significance of each 2-1 much greater, he had signed an affidavit stating 

t 

that the offciwuu were iu>L in fact correct. The question followed, "Are 
we to believe that your signature is correct, apd if so, which signature?" 
Brown replied that it was accepted practice simply to sign the 2-l's 
rather than go to the trouble of submitting a Reconsideration of Award 
and that his signature on the back of a 2-1 meant that the statement 
there reading, "I have no excuse" is what he was indicating as being 
correct, and ndt that the offense itself was correct. Asked whether the 
validity of his signature depended on his current status in demerits, 

Brown replied that his signature on 2-l's only acknowledged receipt of 
the demerits. Brown indicated that if he were required to write in 
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the words "correct" or "incorrect," or "intentior.nl" or "unintentional," 

/ 

that his signature then would really mean what was intended.*. Asked 
if his signature were valid only for what he personally had written 
in, with reference being made to contracts and the like, Crown 
replied, "Yes, that is just the way the system is." Brown was asked 
what he wanted the Board to do; how did he wish the Board to view the 
fact previously he had indicated that the reports were correct and that 
now he was indicating they were not correct. Brown replied that he 
was not saying that the reports were incorrect, rather that he was trying 
to say that he could not remember the offenses. The Board asked what 
weight he desired to be placed on the signed 2-1 's and were they, in fact, 
valid. Brown replied that some were correct and some were incorrect, end 
that he did not know which ones were correct. Next he was asked whether 
it was fair for the Board to presume that the offenses were correct. 

Brown replied that it was not. lie added that at the present time, he 
did not know whether they were correct and that he only was acknowledging 
receipt, He indicated that there were questions which needed to be 
answered because"many of the .offenses were not fresh in his mind. He 
added that when he reviewed his demerits with the Assistant SI, USCC, 

4 

U had a fair idea of what they were about. Brown indicated that he 
normally signed the 2-1's only in the sense that he was accepting the 
demerits'; however as time passed became more aware of how properly to 
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alter preprinted statements in an appropriate way prior to signature. 
Brown indicated that the majority of cadets would/say that when they 
sign a 2-1, they do not pay any attention to the phrases on the back 
of the 2-1, for example the statements there reading,. "The report is 

l • 

\ 

i correct" and "the report is unintentional." • Brown stated that demerits 

really only matter when one finds himself close to exceeding his 

allowance. He added that the "I have no excuse" preprinted statement 

which also appears on the back of the 2-1 covers reports considered to 

be either correct or incorrect. Asked whether‘he had signed the 2-1's 

for all offenses in paragraph 1 of his affidavit. Brown replied that he 

had. Brown indicated that he had not contested any of these offenses 

* •* 

earlier because he had not had sufficient time. Asked whether his 
argument was the same for all offenses mentioned in paragraph 1 of the 
affidavit. Brown replied that it was. ’ . . 

• i it, 

He indicated that on the day following "his departure on leave, pending 
approval of his separation, he had returned to West Point in order to 
seek assistance from counsel in the preparation of his Reconsiderations 
cf Award. He indicated that’counsel had been officially discouraged from 
helping him prepare these reconsiderations. The Dean indicated that this 
was the. express purpose of this hearing—to rectify that earlier 
situation and to allow Brown to appear before the Board and to call 
witnesses to testify in his behalf. Brown stated that it was common 

11 
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belief among cadets and officers that a signature on the back of the 
2-1 only indicated that the cadet was accepting the demerits and that 
the printed portion on the back of the form was neither important nor. 
pertinent. Brown had nothing further to offer with respect to the 
offenses mentioned in paragraph 1 of the affidavit. It was mutually 
agreed by Brown and the Board that witnesses would be called later to 
discuss the meaning of/a cadet's signature on the back of the 2-1. 

biscussion then turned to the offense addressed in paragraph 2 of the 

addidavit. Brown indicated that he did not have First Class Privileges 

(FCPs) during the week in question and that drinking alcoholic beverages 

was in fact a First Class Privilege. Brown stated that a Daily Bulletin 

announcement on the day of the reception had stated for emphasis that those 
/ 

cadets without FCP's were not authorized to drink, but added that he had 
not seen the announcement until after he had returned from the reception. 
Although Brown acknowledged that he had nothing to offer not previously 
considered by the Cadet Board (a copy.of the Cadet Board Report was 


available to the Academic Board and Cadet Brown), he did reiterate for 
emphasis that the Daily Bulletin containing this announcement was dated 
16 February 1972'(the day of the reception), that-the DB had been posted 


-! ' i 


late in the day of the 16th, and that he had read a DB that morning as 
required (all cadets being required to read the DB daily). Brown also 
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stated that following a discussion with his Company Commando: , ho was 

• / 

led to believe that he was authorized to attend the branch reception 
even though he did not have First Class Privileges. Brown stated 
that he knew of other cadets without First Class Privileges who had 
attended the reception, consumed alcoholic beverages, and yet were 
not reported for the offense. He did not recall the names of these 
cadets. Brown had nothing further to offer with respect to this 
, offense. 


At this point, discussion turned to the offense addressed in paragraph 
. 3 of the affidavit. Brown stated thac the Company Departure Book was 
the only official log in a cadet company, and although the Classes 
Missed Book was helpful, it was not official. Brown irJicated that 
he had been reported for indicating the wrong course number even . 

9 

though he believed that it was not a requirement to indicate the course 
number. He said that the cadet administrative officer had strictly 
enforced the policy of making proper entries in the Classes Missed 
Book. '■ 


Discussion turned to the offense addressed in paragraph 4 of the 

I 

affidavit. Asked whether he had submitted a Reconsideration of Award 
at the time, Brown replied that he had not. Brown indicated that he 
believed his roommate. Cadet Dull, was the room orderly on the day in 
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question. Brown indicated that he had signed the 2-1 indicating 

/ 

that he had no excuse because he did not want to go to the trouble 
of submitting a Reconsideration of Award. Brown acknowledged that 
he had signed the 2-1 indicating he had no excuse even though he, in 
fact, did. 

Discussion turned to the offense mentioned in paragraph 5 of the affi¬ 
davit. Brown stated that he had been reported for overcoat improperly 
displayed when, in fact, the overcoat belonged to his roommate, Cadet 
Dull. He added that he remembers this particular offense because he 
had discussed it with Cadet Dull at the time. Discussion followed 
on the arrangement of coats within the cadet locker and how Brown 
could have mistakenly been reported for the offense. 

t 

\ 

Discussion turned to the offense mentioned in paragraph 6 of the affi¬ 
davit. Brown again stated that his roorjimate was the room orderly and 
that it was his responsibility to insure that the waste basket was 
empty of all trash. He added that he had accepted the demerits for 
his roommate because already )ie was in confinement for three weeks 
and therefore the demerits made little difference to him at the time. 

I 

He added that now he did not think it was right for him to receive 
demerits which should have been awarded to his roommate. He indicated 
that the v duty of room orderly changed each Saturday at noon, and 
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that he and his roommate always insured that the room orderly card 
was changed and placed in the appropriate slot. -Asked whether he 
had accepted the demerits in agreement with his roommate, Brown 
replied that this had not been the case. Brown indicated to the 
Board that he no longer desired to contest th6 award of 22 February. 

Discussion turned to the offense addressed in paragraph 7 of the 
affidavit. Brown indicated that at a meal formation his Tactical 
I 0fflccr nad called him out of the formation to talk to him. Some 

• 

time later he discovered that he had been rephrted for wearing an 
improperly adjusted belt. He stated that his belt was adjusted in 
the same manner as his company commander's and that it was the first 
time he remember anyone being reported for this offense. Brown stated 
that he did not recall what his Tactical Officer had mentioned to him 
when he called him out of formation. He added that it was possible that 

his Tactical Officer had mentioned his improperly adjusted belt, however, 
he could not remember. 

Discussion turned to the offense mentioned in paragraph 8 of the affi¬ 
davit. Asked whether he had signed the 2-1 for this offense. Brown 
replied that he kad. With respect to this offense. Brown stated that he 
did not remember whether he was reported before or after taps, however, 
it was dark outside. Brown stated that the Officcr-In-Charge was 
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inspecting his company; that when he inspected Brown's room the lights 
were on, one roommate was sleeping, one roommate was studying, and 
that he, Cadet Brown, was lying on top of the bed. He stated that he 
believed the Officer-In-Charge merely looked into the room, but that 
he may have said something to the roommate who was studying. Brown 
stated that it was reasonable to assume that he was asleep, however, 
in fact he was not. He stated that he was contesting the award even 
if the offense had occurred after taps because he was not sleeping. 

He merely was lying on the bed. He stated that on previous occasions 
he had s-lept on top of the bed without properly preparing it in 
accordance with regulations. ' 


Discussion turned to the offense addressed in paragraph 9 of the affi¬ 
davit. Brown stated that on the day in question he had not worn a tie 
when he went to breakfast in the Staff Dining Room. He indicated that 
he did not consider the Staff Dining Room to be a public area because 
it was used primarily only by employees of the Cadet Mess. He did not 
recall whether there was a visitor in the Staff Dining Room that 
particular morning. Asked whether he thought it was permissible to 
go to breakfast in the Staff Dining Room without a tie. Brown replied 
that he-thought it was. He did not consider it a serious offense 

I 

because he was wearing a gray jacket over his shirt at the time. He 
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acknowledged that even though living in the Hoarder's Ward, that he 
was still a cadet, and he added that it was common for cadets in the 

Boarder's Ward to wear only a parka and a shirt with no tie. Asked 

« 

whether he had signed the 2-1 for this offense. Brown replied that he 
had. Brown stated to the Board that he no longer desired to contest 
the 24 April offense. 

Discussion turned to the offense addressed in paragraph 10 of the 
* affidavit. Brown stated that on the day of the offense he was sleeping, 
He believed that he was authorized to do so because cadets in the 
Boarder's Ward are required only to maintain their rooms in PM'I order 
and that when in IMI order a cadet is authorized to sleep prior to 
1030 hours. He stated that his comforter was not folded at the bottom 
* of his bed because he was using it to cover himself while he slept. He 
did acknowledge that his clothes were improperly displayed and asserted 
that this was the only discrepancy that should have been reported. 
Considerable discussion followed on the condition of a cadet room in 
FMI order. 

* 

The Dean stated that the Board would discuss this offense at a later 

t 

time when appropriate regulations convering the definition of K-1I 
order could be made available to members of the Board. The offense 
mentioned in paragraph 11 of the affidavit was directly related to the 
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offense previously mentioned in paragraph 10. Accordingly, the Dean 

• * 

indicated that discussion on this offense would be deferred until a 
later time. 



Discussion then turned to the offense mentioned in paragraph 12 of the 
affidavit. Brown stated that although not required, he had typed the 

Explanation of Report, lie acknowledged that it was not a perfect 

/ 

typing job and that there were obvious mistakes. There was' no further 
( discussion of this offense. 


The Board next considered the offense addressed in paragraph 13 of the 
affidavit. Brown stated that he did not consider the 5 May award to be 
just because it had been considered subsequently by a Commandant's 
Board. He stated that although the record indicated that Major Comello 
had crossed out and initialed the alleged absence of 5 May, he believed 
that this line-through occurred after the Commandant's Board had con¬ 
sidered the absence as part of a string of several absences and had 
made its recommendation. 


Brown stated that he believed it had not mattered whether he went to 
class since he was to be turned back to the Class of 1973. He acknowledged 
that Major Comello had informed him of the requirement to attend classes 
when attendance would not be in conflict with Board proceedings. Asked 
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whether he had been "advised" to attend class or "admonished" to 
attend class. Brown replied that he had been admoni'shed. There was 
no further discussion on this offense. Asked whether he objected to 
the Academic Board also calling cadets to testify on the meaning of 
the signature on the hack of the 2-1, Brown replied that he did not. 

The Board recessed at 1803 hours to reconvene at 1930 hours. 

The Board reconvened at 1944 hours. All persons present p'rior to the 
i recess again were present. Brown stated that he preferred to hear 

*. *1* y 

the witnesses called by the Academic Board prior to hearing the 
witnesses he had gathered. The Dean replied that since Brown rather 
than the Board had made the initial suggestion that other cadets be 
heard on the meaning of the signature that the Board would call his 
witnesses first. 

At 1947 hours. Cadet Robert Skiver., Company F-2, Class of 1973, reported 
to the Board and was sworn in. Skiver stated that presently he was 
Brown's roommate. In response to a question, he testified that during 
the first term of•this year he was the Company F-2 Administrative 
Officer and thus was directly responsible for the processing of all 

I 

2 -1's in the company, lie stated that he suspected that 75% of the 
cadets signed the back of the 2-1 without paying particular attention 
to the statements printed thereon. He added that more often than noc. 
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to avoid the possibility of appearing to harass the Tactical Officer, 
cadets tend simply to sign the report, especially if not close to 
exceeding tueir demerit allowance. Asked whether he believed there was 
a connection between the printed statement, "'The report-is correct," 
and the signature, Skiver replied that admitting to something you did 
not really do is not considered bad (as opposed to denying something 
actually done), and that this-was a universal attitude among cadets. 

He stated that if cadets believed themselves to be lying by signing under 

r 

these conditions they would not do it. Asked whether he believed it to 
be unreasonable for someone to challenge the correctness of demerits 
after previously indicating that they were correct, Skiver replied that 
he did not. On the other hand, he said that normally cadets do not 
attempt to have demerits removed after they have accepted them and that 
most cadets would accept losing their privileges rather than contesting 
a previously accepted award. When asked if the meaning of the signature 
was clear to him, Skiver replied that it was; however, that the perception 


of the signature on the back of the 2-1 was somewhat contrary to this 

meaning and repeated that cadets do not perceive signing for demerits, 

which in fact are not correct, as being dishonorable. Skiver again 

stated that as a 'philosophical matter he saw nothing dishonorable about 

admitting guilt when not in fact guilty. Given a hypothetical situation 

# 

wherein a-cadet had received a deficient grade in academics and later 


/ 
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decided to challenge this grade at a time .vhen there was no evidence 
available to cither the cadet or the instructor, Skiver stated that 
under these circunstanr.es he would expect the cadet to be stuck with 
the deficient grade. Skiver stated that if an award of demerits would 
be enough to put a criet on the area or in confinement, that he normally 
would not sign the back of the. 2-1 indicating the report was correct 
when in fact the report was not correct, nor would a cadet sign the 
2-1 if it meant loss of privileges if the report were not in fact 
correct. Becoming specific, Skiver indicated-that if a cadet had between 
five to seven demerits and then were reported for an offense that would 
result in loss of privileges or punishment tours, that he probably would 
not sign the report if it were incorrect. At 2033 hours. Cadet Skiver 
was dismissed, ^rown having no questions. 

At 2035 hours. Cadet Captain Joseph P. Tollman, First Captain, Class 
1973, reported, to the Board and was sworn in. Tollman informed the 
Board that he did not know Cadet Brown. Asked whether he would sign a 
2-1 indicating that the report was correct when, in fact, it was not 
correct, Tallman replied that'he would not. lie cited a‘personal experience 
when as a Fourth Classman he had not signed a 2-1 because the report was 
not correct. He stated that when he signed a 2-1, it indicated that he 
had committed the offense. On the other hand, he qualified this general 
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statement by indicating that for insignificant, single demerit offenses, 
a cadet might sign the 2-1 even* though it may not be correct rather 
than going to the trouble of submitting a Reconsideration of Award. 
Tallman stated that he did not think anyone could argue that there 
was no relationship between the printed phrases on the back of the 2-1 
and the cadet's signature. He believed that it was a common belief 
among cadets that the signature was directly related to the printed 
phrases. Tallman stated that once a cadet had signed for a particular 
offense, that those demerits were his forever and that once having 
signed for the award, the demerits rightfully belong to the cadet 
concerned. At 2045 hours, Cadet Tallman was dismissed, Brown having 
no questions. 

At 2047 hours, Cadet Private Charles B. Skaggs, Company 1-3, Class 
of 1975, reported to the Board and was sworn in. Skaggs indicated that 
he did not know Cadet Brown. Asked whether he believed that the 
signature on the back of a 2-1 was related to the three printed state¬ 
ments on the form, Skaggs replied that he did. Skaggs stated that some 
cadets may in fact sign an incorrect report rather than submit a proper 
explanation, but that as far as he personally was concerned, if he knew 

I 

a report was incorrect, he would not sign the 2-1 regardless of whether 
it occurred late in the month or the number of demerits awarded were 
insignificant. Asked whether he believed himself to have any recourse 
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after he signed for demerits which were not his, Skaggs replied that 
technically, he did not; however, if he discovered it early and 
considered it important, he would talk to his Tactical Officer. He 
added that he would do it immediately if the demerits -would put him 
over his authorized allowance. Asked whether, if at the end of the 
month it developed that he had exceeded his demerit allowance, he 
would go to his Tactical Officer and contest demerits awarded earlier 
in the month, Skaggs replied that he would not. Cadet Brown asked if 
at the end of the semester he, Skaggs, had exceeded his demerit 
allowance for the term, would he contest demerits that had been awarded 
during the demerit period, Skaggs replied that' it would not be. right 
to contest awards for which one previously had signed because it 
would be going back on the earlier decision to accept the demerits. 

At 2105 hours. Cadet Skaggs was dismissed, Brown having no further 
questions. 

# 

At 2110 hours, Captain Robert W. Higgins, IN, reported to the Board 
and was‘sworn in. He stated that his present duty assignment was 
Assistant SI, USCC, and that he knew Cadet Brown. Asked to define the 

t 

meaning of IMI order. Captain Higgins replied that the room must be 
neat, bed made, locker doors closed, and the cadet in a proper uniform. 
He added that the basic difference between K-il and AMI* order was that 
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locker doors would be closed during PMI order. Captain Higgins 
indicated that a cadet in a standard cadet company could not go to 
bed until after 1030 hours, lie stated that rooms in the Boarder's 
Ward were to be kept in IMI order at all times and that whether a 
cadet could sleep while in the Boarder's Ward was a function of the 
reason he was there; that cadets who move to the Boarder's Ward 
for reasons other than routine were given special instructions peculiar 
to their situations. Captain Higgins stated that while in the Boarder's 
Ward, a cadet still was subject to and expected to comply with Regu¬ 
lations, USCC. Brown stated that he was movdd to the Boarder's Ward 
sometime during spring leave and that it was explained to him why he 
was being moved to the Boarder's Ward. He recalled being told that it 
would be in his best interests to keep up with his academics. At 2130 
hours, Captain Higgins was dismissed, Brown having no questions. 

At 2143 hours, Colonel Richard L. Gruenther, IN, reported to the Board 
and was sworn in. He stated that hxs present duty assignment was 
Director of Office of Military Instruction and that he had been the 
President of the Commandant's Board before which Brown appeared for 
the 23 May offense, an offense which included repeated absences from 

1 

class.• 

Discussion turned to the offense of 5 May 
» 

24 
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. Cadet Brown stated that the 
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5 Hay offense had been charged against him twice in that he had " 
received eight demerits for being absent (unintentional) from 
class on 5 May and that subsequently a Commandant's Board also had 
considered the 5 May absence as one of the string of several 
absences mentioned previously. Colonel Gruenther stated that when 
the Commandant's Board considered the absences from class, it did 
not consider the 5 May offense because Brown already had received 
punishment for that particular offense. Colonel Gruenther stated 
that Brown offered no excuse, other than insomnia, for the absences 
from class. Colonel Gruenther added that at no time did Brown tell 
, the Board that he was authorized to miss the classes. lie indicated 
that the Board concluded that Brown was aware that he was required to 
attend classes and added that Brown had indicated that he had attended 
breakfast formation and then not attended classes on the days in 
question. Asked whether a difference of one or two absences either 
way would have made a difference in the Board's recommended punishment, 
Colonel Gruenther replied that it would not. 


Colonel Gruenther added that had Brown shown .the Board that his 
absences were due to a medical problem that the Board undoubtedly 

I 

would have dismissed the case; however, Cadet Brown offered no such 
proof. The fact that he could get up for breakfast but not for class 
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also was a factor in the assessment, Brown again stated that ho had 
been advised that it was in his best interests to'attcnd classes. 

Colonel Gruenther stated that he believed that during this period it was 
the Commandant’s policy that cadets quartered in the Boarder's Ward for 
a prolonged period of time were required to attend classes. Cadet 
Brown stated that he had been informed by the SI, USCC, that he would 
be moved to the Boarder's Ward and that the best he could expect would be 
a turn-back, the worst an "Other than Honorable" discharge. Colonel 
Gruenther again stated that during the Commandant's Board, the 5 May 
absence va, not considered. He reiterated that one or two absences 
either way would not have changed the Board's recommendation. It was 
pointed out that Brown had stated in his explanation of report of 24 May 
1972 that he was absent from class on all of the indicated dates. At 
2252 hours, Colonel Gruenther was dismissed, Brown having no questions. • 

At 2254 hours, LTC Andrew R. Foster, FA,’reported to the Board and 
was sworn in. He indicated that his present duty assignment was S4, 

USCC. ETC Foster stated that he had reported Brown on IS April 1972 for 
improper uniform in a public area. LTC Foster explained on the day in 
question he, LTC Foster, was escorting a civilian guest to the Staff 
Dining Room for breakfast and that as he and his guest entered the 
Staff Dining Room he observed a cadet not wearing a tic. He noticed 
by the name tag that it was Brown. lie stated that he informed Brown 
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bhat he was reported and that Brown should r. turn to the Boarder's -- 
V7 a rd and pet into the prescribed uniform, lie stated that Brown did 
not have an outer garment with him. Asked why he considered the Staff 
Dining Room to be a public area, LTC Foster replied that frequently 
visitors from outside USMA as well as salesmen and ocher civilian persons 
in the process of conducting business with officials of the Cadet Mess 
use the Staff Dining Room. At 2310 hours, LTC Foster was dismissed. 

Brown having no questions. 


Brown indicated that he no longer desired to contest the 12 May award. 

Discussion turned to the offense mentioned in paragraph 14 of the affi¬ 
davit. Brown indicated that he was contesting the award on the grounds 
that the Deputy Commandant had changed the finding of the Commandant's 
Board, an act not within his authority. He stated that he had been 

awarded fifteen demerits, twenty-two punishments, and one month confine- 

0 

ment in lieu of the Board's recommendation of fifteen demerits and 
twenty punishment tours. He said that he was not contesting the award 
of fifteen demerits, rather that the punishment had been changed to 
include one month's confinement. He pointed out that this escalation of 
punishment caused this particular Board to be classified as a Commandant's 
Board, a fact which caused a subsequent Board to award a heavier punish- / 

i 

ment than would otherwise have been the case. He stated that the changing 
of the Board's recommendation resulted in his receiving forty-five demerits 
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rather than thirty from this subsequent Commandant's Board. Discussion 
followed on whether the Deputy Commandant had the authority to change 
the findings of a Commandant's Board., 

Asked whether he had anything further to offer on the offense mentioned 
in paragraph 15 of thi affidavit, Cadet Brown stated chat he did not and 
that sufficient discussion had already taken place on that particular 
offense. 
f 

At 2342 hours, the Board went into closed session. Cadet Brown and 

Major Cole were not present during this session. At 2350 hours, Cadet 

Brown and Major Cole were called back into the Faculty Lounge and the 

Eoard was reconvened. Asked whether he had any objections to the Board 

recessing until after the holiday period. Brown replied that he preferred 

to have the Board continue with the hearing until finished. The Dean 

pointed out to Brown that many of the witnesses would not be available 

during the leave period and asked whether Brown wanted the Board to 

hold these witnesses at West Point. Brown replied that he did not. The 

Dean added that the Board was willing to recess until after the holidays 

for the convenience of Brown and the witnesses. It was further explained 
( 

to Brown that the Board would continue to meet in closed session in an 
attempt to resolve his deficiency in conduct. The Dean added that the 
Board would consider all testimony already presented on the contested 
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awards, however, would not call any witnesses without Brown being present 
Brown stated that he desired to call his counsel to/discuss this matter 
and the Board recessed at 2400 hours to allow him to do so. At' 0013 
hours, 22 December 1972, Brown returned to the Faculty Lounge, reported 
to the Dean, and the hearing was reconvened. ‘All persons present prior 
to the recess again were present. 

Biown stated that he desired the Board to reach a decision'on the con¬ 
gested demerits prior to the start of Christmas leave. Brown asked 
whether any additional witnesses for potential could be called after 
Christmas leave. He was told that he should feel free to obtain addi¬ 
tional witnesses as he desired, but that presently the Board had no 
intention to call any additional witnesses for potential. The Dean told 
Brown that the Board would go into closed session at this point, and 
further stated that the Board would convene again in closed session at 
0800 hours, 22 December 1972. lie added that Brown would be notified not 
later than 1130 hours, 22 December 1972, as to the status of the Board's 
consideration of the contested demerits. The Board went into closed 
session, Brown having no questions. » 

At 0800 hours, 22 December, the Board reconvened in closed session. All 
members present prior to the recess again were present. Cadet Brown and 
Major Cole, were not present during the closed session. 
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At 1055 hours, 22 December 1972, Cadet Drown and Major Cole returned 
to the Faculty Lounge. Brown reported to the Dcan>. after which the 
Dean indicated that after careful consideration of testimony already 
presented the Academic Board had decided that it was imperative that 
Major Jerome Comcllo be called as a witness in order to resolve certain 
conflicts and discrepancies which apparently could be resolved in no 
other way. Brown acknowledged that Major Comello would appear as a 

I 

witness for this purpose. The Dean added that the Board desired to 

9t 

meet at 1300 hours, 2 January 1973, to which Brown replied that he 
would not be in the immediate area on 2 January. Asked whether there 
was any reason he could not change his'plans and be at West Point on 
2 January 1973, Brown replied that he was not sure where he would be, 
and that if at f some distance (Florida was mentioned as a possibility), 
the cost would prohibit him from making the trip. Brown was offered the 
use of government aircraft or vehicles to make the trip; however, he 
still objected to continuing the hearing on 2 January 1973. A member 
of the Board told Brown that the Board was not trying to deceive or 
trick him; that its only concern was to conduct a fair and timely 
hearing on his case. Brown persisted in his objection to the - hearing 
being conducted* on 2 January 1973. At 1103 hours, the Board went into 
closed session. Cadet Brown and Major Cole were not present during the 
closed session. 
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Cadet Brown and Major Cole were called back into the Faculty Lounge at 
1111 hours. The Dean stated that the Academic Board was prepared to 
meet on 2 January; however, because Cadet Brown had objected to that 
date, the Board would meet on 9 January to continue with Phase One 
(Deficiency in Conduct) and that if the decision were adverse it would 
proceed directly to Phase Two (Potential for Retention). The Board 
was adjourned at 1114 hours,.22 December 1972, to reconvene at 0800 
hours, 9 January 1973, Brown having no questions. 

t 

At 0827 hours, 9 January 1973, Brown reported to the Board and the 

hearing was reconvened. (The 3oard was prepared .to reconvene at 0800 

hours, as earlier directed, however, there was a delay caused by the 

fact that Brown reported twenty-five minutes late.) Brown reported to 

the Dean and was reminded that he still was under oath. All persons 

present prior to the recess again were present. 

* • 

The Dean referred to paragraph 13 of the affidavit in which Brown had 

i 

stated that the proceedings of the 16.03 Board, which had been convened 
to determine whether he would be separated for undesirable habits or 
traits, terminated in his favor on 26 April 1972. Asked to explain what 
he meant by this statement, Brown replied that the Board recommended 
that he not be separated, rather that he be suspended and turned back to 
the Class-vof 1973. It was for this reason, that the Board results were 
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suspension and turn-back rather than separation, that Brown considered 
the results of the Board to be "favorable. / 


At 0832 hours, Major Jerome J. Comcllo, IN, reported to the Academic 
Board and was cworn in. He stated that his present duty assignment 
was as a student at the Naval War College in Newport, Rhode Island. He 
indicated that when assigned to West Point as an Assistant SI, USCC, 
he was responsible for the Boarder's Ward and all cadets quartered therein. 

( He stated that for practical purposes he had served as Brown's Tactical 

\ * 

Officer during his stay in the Boarder's Ward. Major Comello stated that 
during March 1973, Brown had been involved in a serious disciplinary 
infraction and had been offered the option to resign or appear before 
a Board of Officers. He added that Cadet Brown chose to appear before 
a Board of Officers and therefore had been moved into the Boarder's 
Ward pending disposition of his case. Major Comello said that during the 
period of time that Brown resided in the’ Boarder's Ward, he committed 
several offenses which caused him to accumulate a demerit total in 
excess at his term allowance and ultimately to be declared deficient in ’ 
conduct. Major Comcllo stated, however, that Brown had been suspended 
from the Military Academy for involvement, in the serious disciplinary 
incident mentioned previously. Major Comcllo then explained that when a 
cadet was moved to the Boarder's Ward for a serious disciplinary action 
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or honor violation, that he always was briefed on his status by an 
officer in the office of the S-l, USCC. He added 'that such cadets 
always were given detailed instructions and were specifically informed 
that while in the Boarder's Ward they would conduct themselves as they 
would in their regular cadet company, lie added that they were instructed / 
to indicate in the book provided their departure and return when leaving / 
the Boarder's Ward, and that they were subject to inspection by members ' 

, ° f thG 6Uard detail and the Of ficer-In-Charge at any time. Major ' ./ 

Comello .stated that the S-l, USCC, had informed Cadet Brown that he 
would attend all academic classes except those'conflicting with appearances ' 
before the 16.03 Board of Officers. Major Comello stated again that a 
cadet quartered in the Boarder's Ward for serious disciplinary problems 
or an honor violation were expected to live under the same restrictions 
as a cadet in a regular company. He stated that he had not specifically 
informed Brown that he could not sleep in his room prior to 1030 hours 
because he believed that it was implicit in his instructions that he 
would be subject to the same restrictions as a cadet in a regular com¬ 
pany. lie stated that the instructions to cadets quartered in the Boarder's 
Ward for the purpose of routine out-processing were not the same as those 
issued to cadets' quartered in the Boarder's Ward’pending final disposition 
of an administrative action; that the latter were given more compre¬ 
hensive and detailed instructions based on their specific situation. As 
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an individual in the latter situation, Major Comello stated that 
Brown had been instructed that he must maintain his room in IMI 
order and added that he did not have license to lie on his bed prior 
to 1030 hours, restrictions on this particular point applying to him 
as much as to any other cadet at this time. 'Major Comcllo stated that 
he assumed Brown understood that he could not sleep prior to 1030 hours 
because he had been briefed that he was required to comply with all 
cadet regulations while quartered in the Boarder's Ward. Major 
Comello stated that after Brown had been reported for sleeping pr*ior 
to 1030 hours, that he specifically informed Brovm that this was not 
authorized. Major Comello asked the Board for permission to refer to 
a record of interview form in order to refresh his memory on this 
particu 4 r point. The Dean granted this permission- Major Comello 
read from the record of interview, which reflected that he had informed 


/ 


/ 


Cadet Brown that he was not allowed in bed prior to 1030 hours. Major 
Comcllo stated that his experience as a Tactical Officer and as a 
staff officer caused him to believe that it was cor.mon knowledge among 
cadets in regular* companies t..at they were not allowed to sleep prior 
to 1030 hours even if their rooms were in IMI order. Asked whether he 
believed that it was unusual for a cadet to stay in the Boarder's Ward 
for as long a period as had Brown, Major Comcllo replied, "Perhaps 
unusual-to a degree, however, it was policy that cadets would remain 
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in the Boarder's Ward uritil the final disposition of their respective 
eases had been determined." . lie added that although'* the 16.03 Board 
of Officers concluded on 26 April, that the Superintendent, USMA, did 
not act on the recommendations of that Board until much'later, lie 
explained that the delay was due to the amount of time required to type 
the verbatim report of the Board as well as to complete other administra 

tive requirements associated with the board action. He added that 

* 

Brown remained in the Boarder's Ward subsequent to 26 April because he 
still was pending possible separation or suspension. Asked whether the 
authorized absence list was used for cadets in the Boarder's Ward, 

Major Comello replied that an authorized absence list only pertained to 
cadets in regular companies, not to cadets quartered in the Boarder's 
Ward. He added that authorized absences from the 3oarder's Ward were 
determined by entries made in the Boarder's Ward Departure Book. Asked 
who the reporting officer was for the 23 May offense (the several 
absences from class), Major Comello replied that he was. Asked if he 
could explain how only one absence (5 May) out of numerous absences had 
come to light by Che standard procedure used to identify such absences, 
Major Comello replied that he believed the section marcher slips were 

I 

being fopjarded to Brown's company (A-4) where the cadet responsible for 
determining authorized absences probably assumed that because Brown was 
in the Boarder's Ward he was authorized to miss classes. Major Comello 
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added that possibly a different cadet had received the 5 May slip 
and had forwarded it to his Tactical Officer for determination of 
Brown's authority. Major Comello stated that the Tactical Officer 
had delivered this particular section marcher slip to him, and that 
he in turn had reported Brown "Absent from Class." (Cadet Brown offered 

• v 

no excuse for this absence and therefore was awarded eight demerits 
--unintentional offense.) Major Comello stated that the 5 May absence 
had not subsequently been considered by a Commandant's Board because 
Brown already had received an appropriate punishment for that offense 
and therefore should not be punished again for the same absence. Asked 
when he had crossed out the 5 May absence on the USMA Form 2-1, Major 
Comello replied that he could not recall, however, that the initials 
certainly were his and that the only reason he would- have had to line 
out the 5 May absence would have been to preclude the Commandant's 


Board from considering the same offense twice; that there was no attempt 
on his part to manipulate anything for or against Cadet Brown. Major 
Comello emphasized that he believed the 5 May award should stand by 
itself because it.was processed before the other absences came to light. 
Brown stated that he did not consider this fair; that all absences 
should have been treated in the same fashion. Major Comello stated 


unequivocally that there was no question in his mind that Brown had been 
advised Orf his requirement to attend classes. Brown asked where it 
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stated that a cadet could not sleep prior to 1030 hours. Major 

• 

Cornel' - replied that Regulations, USCC, only granted* this privilege 

to members of competing corps squads. Brown stated that Regulations, 

USCC, although granting this privilege to corps squad members, did 

not specifically deny other cadets the privilege. Brown stated that 

it was his experience, as a member of Company A-4, that if the company 

were allowed to have rooms in-IMI order, all could sleep prior to 

. • 

^1030 hours. Major Comello stated that rooms in PMI order still were 
subject to inspection until 1030 hours and that he believed this to 
be the policy in Company A-4 as well as in any other company. Brown 
stated that it was generally understood that one could sleep prior to 
1030 hours, when the room was in EMI order. Major Comello again stated 
that Brown's status in the Boarder's Ward was such that he was not allowed 
to sleep prior to 1030 hours and that he believed this to have been fully 
understood by Brown. B: own asked Major Comello whether, .if he had 
noticed the 5 May absence on the USMA Form 2-3 prior to forwarding it to 
the Commandant's Board, he would have had the form retyped. Major 
Comello replied that he would pot have done so because xine-outs were 
permitted on this form. At 0940 hours, Major Comello was dismissed, 

i 

Brown having no questions. 

At 0940 hours. Colonel Rogers departed and was replaced by Mr. John I. 
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Woodruff, Deputy Director of Admissions and Registrar. 

% 

/ 

At 0942 hours, Drown indicated that he had prepared a supplemental 
affidavit which he desired to present to the Board. A copy of -this 
affidavit was distributed, entered into the records as Exhibit J, and 
read by all members of the Board. A member of the Board, noting that 
Brown's new affidavit challenged the legal sufficiency of the Com¬ 
mandant's Boards of 28 April 1972 and 24 May 1972 (in the first instance 
^because the punishment award had not been personally approved by the 
Commandant of Cadcts--as stated in the Commandant's S0P--but rather by 
the Deputy Commandant of Cadets; in the second instance for this same 
reason plus the fact that in this instance the Deputy Commandant had 
substituted his own findings for those of the Board and had prescribed 
a greater punishment than that recommended by the Board), asked Brown 
whether he had any questions on the legality of special orders which were 
signed "For the Commandant of Cadets." Brown replied that he did not. 

A member of the Board stated that if he, Brown, considered these special 
orders to-be legal, then the awards listed on such orders also should 
be considered legal. Brown replied that he did .not believe this to be 
correct because the approving authority is a link in the processing of 

. % I 

delinquencies; therefore, if the approving authority is an incorrect 
person in the sense of authority, then the award should not be correct. 


Si 
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Ashed hypothetically whether the Commandant, should he decide to tell 
the Deputy Commandant to do somatKing or to change ascertain procedure, 
had to give such an order in writing, JJrown replied that he did.' 

Brown acknowledged that a Deputy Commander d^os act in the place of 
the Commander and also that it was acceptable for the Deputy Commandant 
so to act for the Commandant. Asked whether he considered an SOP to 
be the same as a regulation, to have the same force as a regulation, 

Brown replied that he did not know. Brown stated that he knew what 

f ' 

an SOP was and acknowledged that an SOP was established by the commander; 
moreover, that the commander could make a change to an SOP without 
putting it in writing. It was pointed out that a commander can make a 
change to an SOP anytime he desires, that there are no legal constraints 
to an SOP. Given a hypothetical situation by a member of the Board in 
which Brown was cast in the role of a commander. Brown stated that he 
would not question the legality of his Executive Officer taking action 
on certain items in his absence. It was pointed out that for practical 
purposes an informal arrangement m.ust exist between the Commandant and 

the Deputy Commandant whereby the handling of certain matters can be 

• m 

altered without the requirement for a formal change to the established • 

. I 

SOP. It was further pointed out that the Delinquency SOP in effect 
during the period in question was dated prior to Brigadier Cencral 
Walker's arrival at West Point and that he, therefore, was even more 
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likely to be making informal changes as deemed necessary, brown 
stated that he believed the offense of 16 May to be' incorrect because 
the SI, USCC, had improperly interjected new evidence into the case 
subsequent to the Commandant's board, brown clarified•this point by 
stating that the offense was correct--that only the punishment (fifteen 
demerits, twenty-two punishment tours, and one month confinement) was 

wrong because the Deputy Commandant had raised the punishment award 

\ 

recommended by the Board to include one month of confinement. At this 
time, the Social Science Research Paper connected with the offense of 
16 May was introduced into the record as Exhibit K. A member of the 
Board, noting that Erown's new affidavit objected to certain statements 
made by the SI, USCC, as a part of his recommendation to the Deputy 
Commandant as to disposition of the Boa-d action associated with the 
16 May offense....objection on the grounds that these statements consti¬ 
tuted new evidence not contained in the, record and which may have 
influenced the Deputy Commandant in his decision to increase the punish¬ 
ment, asked Brown whether he was questioning the validity of the S-l's 
statements. BroVn replied that he was not. Asked to refer to these 

specific statements (found on page 2 of the supplemental affidavit), 

# 

Brown stated that he had contacted his instructor by phone the night 
before, and therefore that his instructor had not had access to the 
paper, ’“‘lie stated that he did not believe he had put his instructor on 
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the spot. 

Discussion turned to the offense mentioned in paragraph 4 of the . 
supplemental affidavit. Asked whether his contention on this offense 
was still based on the 5 Hay absence being considered twice and 
whether he still believed that the number of demerits should be 
reduced from forty-five to thirty. Brown replied affirmatively. 

He added that his contention was now based on one additional fact, 

this being that although the offense for missing classes was reported 

on 23 May, the last absence had occurred prior to the Commandant's 

Board for the offense of 16 May. Thus, according to the rules, the 
/ . 

Commandant's Board for the offense of 23 May should not have been 

considered as a second board within a twelve-month period. Brown stated 

that he had no additional testimony to offer at this time. At 1030 

hours, the Academic Board went into closed session. Cadet Brown and 

Major Cole were not present during the closed session. 

At 1600 hours, Major Cole and Cadet Brown returned to the Faculty •— 

I 

Lounge. . Brown was reminded that he was still under oath. The Dean 
informed Cadet Brown that he remained deficient in conduct and 

“S 
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informed him 

of those demerits which were removed, as follows; 

/ 

Date 

Code 

Offense 

Demerits 

Removed 


16 Feb 72 

410 

Taking advantage of privilege 
when unauthorized, unintentional 

'io 

. / 

\ 

3 Mar 72 

846 

Dust or dirt on article 

1 

\ 

\ 

\ 

3 Mar 72 

863 

Article improperly displayed 

1 


3 Mar 72 

862 

Trash in waste basket at 
inspection 

1 


25 Apr 72 

877 

Room not in prescribed order 

4 


5 May 72- 

223 

Absent from formation and 
missing all instruction or duty 
unintentional 

8 


24 May 72 

908 

Gross lack of judgment (Repeated 
absences from English and 
Military Art classes) 

15 

(30 demerits 
remain, re¬ 
duced from 
43) 

The character 

of the 

following award was changed from the 

status of a 


commandant's award to 

that of a lesser award. No change 

• 

in the number 


of demerits resulted. 




Date 

4 

Code 

Offense 

Demerits 


16 May 72 

908 

Gross lack of judgment in 
preparation of research paper 

15 



\ 
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Forty demerits were removed from an original accumulation of 158. 


The record as adjusted contained 118 demerits which is 16 in excess 


of the 102 demerits allowed. Therefore, the Academic hoard found 


Cadet Brown to be deficient in conduct. 


Brown requested that the Academic Board call those witnesses he had 


previously selected to testify concerning his potential. Major Cole 


departed to contact the witnesses and returned at 1637 hours. 


Brown requested that he be allowed, prior to calling witnesses who 


were present at his request to testify in his behalf, to identify the 


specific area in which such witnesses should be questioned. 


Brown statt shat upon return to West Point this past summer, he was 


assigned to Camp Buckner and worked for Major Rumph (OMI) in the ADA 


Instruction Division. 
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At 1640 hours, Major Robert R. Rumph, ADA, reported to the Board and 
was sworn in. He stated that nis present duty assignment was as ADA 
Instructor, Office of Military Instruction and that as a Committee 
Chief at Camp Buckner this past summer, Brown had worked for him. The 
Dean stated that the Academic Board was conducting a hearing on Brown's 
reported deficiency in conduct and that presently the Board was discussing 
Brown's potential for retention. Major Rumph stated that although 
Brown was assigned to him for some fourteen days, that actually there 
were only five training days involved. He stated that Brown was assigned 
to his section because ADA training was one of the few areas of training 
6t -iH being conducted and that he recently had lost support troops which 
•had been conducting training on the Redeye. Major Rumph stated that he 
rated Brown as an average cadet against a tendency to rate the majority 
of cadets higher than average. He added that Brown's instructional 

I 

ability was good. Major Rumph stated that he had no other cadets working 
for him and that in addition to instructing, Brown's duties were not 
precise and varied from day to day. Asked' how many cadets he had rated 
since his arrival et West Point, Major Rumph replied approximately 
twenty-five and that he had rated only one cadet unsatisfactory. Based 
on his observation, Major Rumph testified that Brown had done an average 
job, that he believed Brown would be nothing more than an average officer, 
and that "he would not desire to have an average officer serve in his 
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command. Major Humph stated that had he been in Brown's position, he 
would have tried much harder. He indicated that foe a man in such a 
tenuous position, Brown did not really put out. At 1650 hours. Major 
Rumph was dismissed, Brown having no questions. 
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Brown stated that Captain Smith, the next witness, was his English 
instructor during the first term. At 1655 hours, Captain Daniel M. 
Smith, MI, reported to the Board and was sworn in. He stated that 

t his present duty assignment was an instructor in the Department of 
English and that Brown had been a member of the section to which he 
had taught English (EN) 402 during the first sectioning period this 
year. The Dean stated that the Academic Board was conducting a hearing 
to consider Brown's reported deficiency in conduct and that presently 
it was considering Brown's potential for retention. ’ The Dean asked 
Captain Smith to relate to the Board his opinion of Brown's potential. 
Captain Smith stated that he believed Brown to be quite intelligent 
and that he had been favorably impressed with Brown's responses to 
questions asked in the classroom. IIq stated that Brown was very 
attentive during class. Captain Smith also indicated that he was aware 
that Brown was repeating EN .402 (having failed it the previous year), 

. I 

that Brown's attitude was above average, and that he possessed average 
leadership ability; however, that this leadership assessment was 
primarily a "guesstimate" because he, Captain Smith, had not observed 
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Br0Wn in a leadership position. He stated that his only contact with ' 
Cadet Brown had been in the classroom and through papers which Brown 
had suomitted. lie added that on the one required research paper 
Brown had done an excellent job, presenting a very sophisticated argu¬ 
ment. At 1704 hours, Captain Smith was dismissed, Brown having no 
questions. 


Brown stated that his next witness. Cadet Charles T. Hutzlcr, had been 
, a company mate in A-4 for chree years and presently was the Cadet 
Battalion Commander of the 1st Battalion, 4th Regiment. At 1709 hours, 
Cadet Captain Charles T. Hutzlcr reported to the Board and was sworn in, 
The Dean stated that the Academic Board was conducting a hearing to 
reconsider Brown's reported deficiency in conduct and that presently it 
was considering his potential for retention. Hutzlcr stated that his 
present duty assignment was Battalion Commander of the 1st Battalion, 

4th Regiment and that he was a personal friend of Brown. He said that 
at no time during the three years they were together in Company A-4 had 
he been under the personal supervision of Brown. Hutzlcr stated that 
people believed that Cadet Breton lacked ability because of his poor 
personal appearance. Hutzlcr stated he had observed that people under 
Brown's supervision always did their jobs. He said that Brown did not 
fit in with cadet life, but that this fact did not necessarily doom him 
as an officer, llutzler said that in the strict environment of Company 
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A-4, he believed that brown was lucky to have progressed as far as he 
had without being separated, lie believed that brown could make it as 
an officer and that he would not hesitate to serve under him. Hutzlcr 
stated that Brown's substandard appearance did not at any time detract 
from his performance, lie indicated that things started going bad for 
Brown during his Second Class (junior) year when he started gaining 
weight and letting his' personal appearance slip below standard. He 
stated that Brown was not a "straight arrow" cadet, however, that 

f 

everyone in the company liked him. He said that Brown was very 
. open-minded and tended to question why certain things had to be done. 

He statca that on several occasions he had heard Brown complaining about 
the system. Asked whether he considered complaining to be the best way 
to express divergent views, Hutzler replied that he did not. He stated 
that in Company A-4 it was policy that what was directed was done with 
few questions asked and that for this reason Brow., had displayed little 
tact and understanding m complaining as he did, and that certainly he 
had set a bad example for the underclasses. Asked why he believed Brown 

had gotten into the trouble he was in, Hutzlcr replied that he believed 

*\ 

there were two reasons; (1) An apparent personality conflict between 
Brown and his Tactical Officer, and (2) the strict environment which 
existed in Company A-4. Hutzlcr added that he believed there was a 
possibility that Brown might have made it in another company. HutzJer 
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stated that he would rate Brown as an average cadet now and would have 
rated him average at the end of the last academic year. Brown asked 
Hutzlcr to tell the Board about his (Brown's) physical and athletic 
ability. Hutzlcr stated that although Brown did not appear to be in 
\ C ood physical shape, in fact he was, as evidenced by his excellent 
performance on the company intramural wrestling team. At 1730 hours, 
Hutzlcr was dismissed, Brown having no further questions. 

i 

Brown stated that Cadet Pearson, the next witness, was the Battalion 

Supply Officer during the first detail this year and that presently 

•he was a company mate in Company F-2. At 1733 hours, Cadet Sergeant 

William R. Pearson, Company F-2, reported to the Board and was sworn in 

He stated .that during the first detail this year, he was the Battalion 

Supply Officer and that Cadet Brown was the Supply r-geant for F-2. 

The Dean stated that the Academic Board was conducting a hearing to 

reconsider Cadet Brown's reported deficiency in conduct, and that the 

Board presently was considering Brown's potential for retention. He 

asked Pearson to state his opinion of Brown's potential. Pearson 

stated that he had not known Brown prior to the start of this academic 

year. Pearson stated that Brown had done a good job as supply sergeant 
> 

and that of the three supply sergeants under his supervision, he would 
rate Brown as number two. He said that Brown always did what lie had 
been asked to do, and that as he became better acquainted with people 
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(being a newcomer to Company l’-2) , his work improved. He stated that 
Brown tended to do only what was asked of him, but that he had demonstrated 
initiative as the detail progressed by submitting requirements well before 
suspense dates. At 1741 hours, l’earson was dismissed, Brown having no 
questions. At 1745 hours, the Academic Board ieccssed to reconvene at 
1930 hours. 


At 1935 hours, the Academic Board reconvened. All persons present prior 
to the recess again were present. Brown was reminded that he was still 
under oath. Brown stated that Cadet Kelly, the next witness had been a 
company mate of his for three years and that during the time that he, 
Brora, served as a platoon leader, Kelly was a member of his platoon. 

At 1930 hours, Cadet Sergeant Kevin Kelly, Company A-4, reported to the 
Board and was sworn in. He stated that he .was a personal friend of Brown 
and that during the last academic year he had been a member of Brown's 
platoon. The Dean stated that the Academic Board was conducting a 
hearing to reconsider Cadet Brwn's reported deficiency in conduct, and 
that the Board presently was considering Brown's potential for retention. 
The Dean asked Kelly to tell the Board his opinion of Brown's potential. 
Kelly stated that as a member of Brown's platoon he always received 
information on time and that Brown had done a "pretty good job as a 
platoon leader." He stated that he did not believe Brown got along very 

••ft, 

well with his Tactical Officer. He stated that in Company A-4 there was 
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a tendency for some people to.gang up on an individual who was in trouble. 

» • 

Kelly stated that although certain people ganged up'on an individual, he 

did not know of any demerits being awarded by such "cliques." Cadet 

Kelly believed that Brown was an average cadet. Asked whether he was 

aware of Brown's conduct problem, Kelly replied that he was aware of 

the Ak’OL incident. He stated that when Brown wants to do something, he 

can, and that he can s.uccecd whenever he puts his mind to it. Asked 

l 

whether he considered Brown to exercise good judgment, Kelly replied 
that he did. Kelly said that he did know why -Brown got himself into 
denverit trouble, lie stated that Brown was not known as a hard worker 
and would be considered average. Kelly stated chat he believed if a 
room were in PMI order that cadets could sleep prior to 1030 hours. Asked 
whether he would’like to serve with or under Brown in combat, Kelly 
replied that he would. Brown asked whether it appeared to him that the 
Tactical Officer went looking for things when an individual was in 
trouble. Kelly replied that it appeared so to him. Asked whether he 
belicVed.Brown exercised good judgment when he vent AWOL, Kelly replied 
that he did not but added that people do make mistakes. Asked whether 
cadets in Company A-4 were aware of Brown's standing in aptitude, Kelly 

i 

replied that there was some knowledge; however, to what extent he did not 
know. At 1955 hours, Cadet Kelly was dismissed, Brown having no further 
questions*; 
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Brown stated that Consnander O'Connell, the next witness, had been his 

history instructor last year ancl during the first term this year. At 

1957 hours, Commander Jerome A. O'Connell reported to the Board and 

was sworn in. He indicated that he presently was an instructor in the 

Department of History and that Cadet Brown was one of his students. 

* ^ 

The Dean stated that the Academic Board presently was conducting a 
hearing to reconsider Brown's reported deficiency in conduct and that 
it presently was considering his potential for retention. lie asked 
Commander O'Connell to tell the Board his opinion of Brown's potential. 
Commander 0 Connell stated that he was favorably impressed with Brown 
as a student and would rate him slightly above the mean. He said that 
Brovm handles himself well in a social environment. Commander O'Connell 
stated that he was not aware of Brown's conduct problem until a few weeks 
ago and that even today was not completely aware of all the facts. Asked 
whether he would like to serve with Brown, Commander O'Connell replied 
that he would be pleased to have Brown serve with him. At 2002 hours. 
Commander O'Connell was dismissed, Brown having no questions. 

At 200A hours, Cadet Captain Mark S. Piontek, Company F-2, reported to 
the Board and was sworn in. lie stated that he was the Company Commander 
of Company F-2, the company to which Brown presently was assigned. The 
Dean stated that the Academic Board was conducting a hearing to reconsider 
Brown s r< ported deficiency in conduct and that it presently was considering 

51 
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his potential for retention. The Dean asked Piontek to tell the Board 
his opinion of Brown's potential*. Piontek stated that Brown did not 
devote a lot of time to his duties, however, that because Brown always 
seemed able to meet all requirements he had concluded that Brown was 
quite efficient. Piontek stated that on several occasions he had 
found it necessary to correct Brown for his personal appearance and 

room appearance. He stated that Brown has made a few friends in the 

\ 

* com P an y> however, that he had not associated too much with the majority 
of the company. Piontek stated that out of twenty-nine First Classmen 
(seniors) in Company F-2, based on his overall potential for the service, 
he would rate Brown in the middle third. He stated that he would like 
to have Brown serve under him in combat and would not object to serving 
under Brown in a similar situation. At 2015 hours. Cadet Piontek was 
dismissed, Brown having no questions. 

i " 

Brown stated that Cadet Skiver, the next witness, had been the Company 
Administrative Officer during the first detail and presently was his 
roommate.' At 2016 hours, Cadet Sergeant Robert Edward Skiver, Company 
reported to the Academic Board and was sworn in. He stated that 
during the first detail he was the Company Administrative Officer and 
that presently he was Cadet Brown's roonroatc. The Dean stated that the 
Academic Board was conducting a hearing to reconsider Brown's reported 
deficiency in conduct and that it presently was considering his potential 
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for retention. The Dean asked Skiver to tell the Board his opinion 
of Brown's potential. Skiver stated that Brown was-* highly motivated 
toward a career as an officer in the United States Army and that he, 
Skiver, personally believed that Brown's intense desire to be 
commissioned in the combat arms was commendable. Skiver stated that 
when Brown was given a task he always accomplished it. Skiver stated 
that Brown was well versed and extremely interested in the military 
profession. Asked to comment on the sincerity of Brovm's motivation 

f 

to be an Army officer, Skiver said he believed it to be sincere. 

Skiver stated that although their room would not be considered a model 
room, it always looked neat and orderly. At 2026 hours. Skiver was 
dismissed, Brown having no questions. 

/ 

At 202S hours, Major Courtney M. Rittgers, IN, reported to the Board 
and was sworn in. He stated that his present duty assignment was 
Tactical Officer, Company F-2, the company to which Brown was presently 
assigned. The Dean stated that the Academic Board was conducting a 
hearing to reconsider Brown's reported deficiency in conduct and that it 
presently was considering Brown's potential for retention. The Dean 
asked Major Rittgers to tell the Board his opinion of Brown's potential. 
Major Rittgers stated that he saw no reason why Brown should not be 
a successful officer; that he had performed all duties in a satisfactory 
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manner. He said that although Brown was not as nature as he would 
desire, out of twenty-nine First Classmen (seniors)''in Company F-2, 
ne would rate Cadet Brown approximately sixteenth'. He said that he 
did not intend to imply that Brown did not have any shortcomings, for 
in fact he did. He stated that two specific deficiencies we^ his 
overweight condition and substandard personal appearance. Major 
Rittgers stated that he believed Brown would perform his duties as 
an officer in a satisfactory manner, however, he did not believe that 
Brown possessed the potential to rise to positions of high rank and 
responsibility. Major Rittgers stated that when Cadet Brown was 
assigned to his company that he did not examine Brown's records 
because he wanted to insure that Brown had a fresh start in his com¬ 
pany. lie stated that everything he knew ab^ut Brown's conduct situation 
had been told to him by Brown's counsel, Captain Belcher. Asked to 
clarify what he meant by his statement that Brown would not rise to 
positions of high rank, Major Rittgers replied that he believed that 
with continued effort Brown could rise to the rank of a senior field 
grade officer. He-added that in order for Brown to do so, he must 
mature, improve his personal appearance, and assume a more serious 
attitude about the United States Army as a profession. Asked whether 
,he had observed Brown display any initiative, Major Rittgers replied that 
he had reservations about Brown's initiative; that he tended to do only 
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what was asked of him and nothing more. He said that Brown had informed 
him that he desired to be an Army officer. Asked whether he would like 
to have Brown assigned as a member of his unit, Major llittgcrs replied 

tnat he would welcome the opportunity to work with Brown and further 

\ 

develop him as a member of his unit. Asked whether he considered the 

demerit allowance for a cadet to be reasonable, Major Rittgers replied 

that the allowance was more, than generous and that a cadet truly desiring 

to be an officer could reasonably stay within the allowance. Major 

Rittgers stated that if a cadet failed to meet .the minimums in any one 

of the following areas--academics, conduct, leadership, or physical 

education--that he should be considered for separation. Given a hvno- 

» ^ * 

thetical case of a cadet in the middle half of his class in aptitude who 
had significantly exceeded his demerits for a given term, Major Rittgers 
was asked what his recommendation would be as to the action to be taken 
with respect to such a cadet. Major Rittgers replied that if the cadet 
had been properly counseled during the term and still had significantly 
exceeded his demerit allowance, he would conclude that the cadet had 
ignored all advice -and that he, therefore, would consider the cadet to be 
deficient in conduct and would recommend that he be separated. Major 
Rittgcis stated that if a cadet were found to be deficient in conduct 
that he should be dealt with accordingly, notwithstanding subsequent 
performance-. Thus, in the case of Brown, Major Rittgers indicated that 
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Brown s dcficicncy in conduct should rot bo mitigated by his performance 
subsequent to his return to the Military Academy. At _C;54 hours, Major 
Rittgers was dismissed, Brown having no questions. 


At 20j5 hours, LiC Leonard Wish art, IN, reported to the Academic Board 

and was sworn in. lie stated that his present duty assignment was 

Cadet Activities Officer, USCC, but that during the past academic year, 

/ 

he was the Regimental'Executive Officer, 4th Regiment. The Dean stated 
f that the Academic Board was conducting a hearing to reconsider Brown's 
reported deficiency in conduct'and that presently it was considering 
Brown's potential for retention. The Dean asked LTC Wishart to tell the 
Board his opinion of Brown's potential. LTC Wishart stated that his 
testimony would be based on at least three personal contacts with Brown, 

t 

review of records and other administrative actions, and numerous 
discussions with Brown's Tactical Officer. LTC Wishart stated that he 
believed Brown to be lazy, self-centered", and lacking in self-discipline. 

He stated that Brown had the basic tools such as intelligence and 
physical .ability, but that he lacked the intangibles such as self-control 
and desire. He stated that Bfown did not possess the necessary 
self-discipline to subordinate his own desires to those of the group, lie 
indicated thrt Brown had failed to set the example for his subordinates 
and that he did not believe that Brown would turn over a new leaf and do so 
after graduation. LTC Wishart stated that at the end of the last 
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academic year, he had concluded that Brown should not be commasioned 

* 4 

but added that he had not had the opportunity to observe Brown this 
academic year. He stated that in personal dealings with Brown that 
he had observed Brown react to correction in an immature manner. 

Asked to cite a specific example, LTC Wishart' replied that on one 
occasion he had observed Brown, while in a responsible position, fail 
to control his unit. LTC Wishart stated that when he called Brown 
aside to discuss the matter with him that Brown did not appear to 
be at all interested or receptive. LTC-Wishajt added that when the 
unit moved out, the horseplay in ranks continued and that Brown made 
no attempt to correct the situation. LTC Wishart stated that he had 
discussed Brown with Brown's company commander, then Cadet Kruger. LTC 
Wishart said that Kruger had expressed the view that Brown had the basic 
ability but was unwilling to demonstrate it. He said that Kruger also 
had indicated that he considered Brown ynwilling to go along with any 
group requirement placed on the company. On the other hand, LTC 
Wishart stated that Kruger thought highly of Brown and wanted to help 
him. Asked whether he believed that Brown was capable of performing 
in a manner exceeding that indicated in his record, LTC Wishart replied 

I 

affirmatively. Asked whether he was aware of any cliques in Company A-4 
that used the leadership rating system as a means to "gang-up" on 

l 

individual cadets, LTC Wishart replied that he was not, and he then 

i 
\ 
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expressed the view that Company A-4 was one of the better companies 
in the regiment. LTC Wishnrt stated that he was aware that Brown 
had exceeded his demerit allowance during the second tern 1 uS t ye tiir • 

Asked whether he knew if any demerits had been awarded .for Brown's 
AWOL offense, LTC Wishart replied that lie did'not think so; that he 
believed the Board of Officers had recommended suspension and turn-back. 
LTC Wishart stated that presently he considered Brown to possess little 
potential for retention and continued to believe that he should not be 
commissioned. Given Brown's situation, LTC Wishart stated that during 
the time Brown was in the Boarder's Ward awaiting final disposition, 
one would have thought that Brown would have played it as straight as 
possible if he truly were sincere in his desire to graduate and be com¬ 
missioned. Asked whether he was familiar with the details of the AWOL 
case, LTC Wishart replied that he was. Asked how well he knew Brown's 
Tactical Officer of last year and whether he was familiar with that 
officer's opinion of Brown, LTC Wishart replied that he knew the Tactical 
Officer quite well and believed that his opinion was similar to his own. 
LTC Wishart stated that Brown-had been conditioned in aptitude during 
the first term last year and that at the end of that term, his Tactical 
Of fixer had stro'ngly recommended that this condition be removed, lie 
added that the Tactical Officer had been successful in having Brown's 


/ 
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condition.removed, believing that during the second term he could observe 
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Brown's performance and make a determination whether Brown's improve- 
inent during the first term was real or only a reaction to being placed 
in a conditioned status. LTC Wishart stated that on several occasions 
during ti*o second term the Tactical Officer had told him he believed 
that Brown's improvement during the first semester was not a real and 
lasting improvement but rather only a reaction to his conditioned 
status. LTC Wishart .jaid that Brown's Tactical Officer believed that 
Brown should not be commissioned. Asked whether Brown's classmates 

t 

found him likeable, LTC Wishart replied affiripativcly. LTC Wishart 
was asked to relate to the Board what he knew of the AWOL incident. 

LTC Wishart stated that the incident took place in March 1972 at a time 
•when Brora was serving confinement for the punishment received for taking 
unauthorized privileges. Major Wilson, Brora's Tactical Officer at the 
time, was called to the Central Guard Room where he was informed that 
Brown had been involved in an automobile.accident. LTC Wishart said that 
Brora had been playing cards and drinking alcohol in the barracks with 
other cadets. When these cadets were sure that there would be no further 
inspections, they'decided to go off post in Brown's car. They stopped at a 
party in Highland Falls where they consumed several beers. After leaving 
the party, they proceeded south on 9W, the car'went out of control on a 
corner, and the accident occurred. Brown had a beer with him in the car, 
however,-the policeman at the scene determined that alcohol was not 
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involved. Brown's Tactical Officer, Major Willson, indicated that 
he had smelled alcohol on Brown's breath when he d*aw him after the 
accident. 

Asked whether the facts as related by LTC Wishart were true, Brown 
replied that they wi -e with two exceptions: He did not have a beer 

t 

with him in the car, and his Tactical Officer saw him in his room 
rather than the Central Guard Room. \ 

Asked whether the Academic Board could conclude that he drank alcoholic 
beverages in the barracks, broke restriction, was AWOL, and was involved 
in an automobile accident, 3rown replied that it could. 

Brown stated that at the time of this incident, ho had about thiruy - four 
demerits, and that he did not receive any demerits ’for this offense. 

Asked what the disposition was of the other cadets involved. Brown 
replied that there were three other cadets involved and their disposition 
was as follows: Cadet Wilson was suspended immediately and turned back 
to the Class of 1973; action was not taken on Cadet McGuire until after 
Brown's 16.03 Board, at which time he appeared before a Commandant's 
Board, was given a punishment causing him to exceed his demerit allowance, 
and accordingly was declared deficient in conduct and turned back to the 
Class of—1973 by the Academic Board; the third cadet involved (unnamed) 
was authorized to be off post, received no punishment, and was graduated 
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in June 1972. 


Asked how many demerits McGuire had been awarded by the Commandant's 
Board for the offense, Brown replied that it was either 55 or 70 
demerits. Brown stated that the offense for, which McGuire had been 
reported was "Breaking Confinement and AWOL." 

Asked whether he had been conditioned in aptitude at the end of the 
second term, second class year, Erown replied that he had but that 
the condition was removed after the first term of his first class year. 

Asked whether the forming of cliques within companies would become 
apparent to officers in the Regimental Headquarters, LTC Wishart 
replied that he would like to think so, that during the year he had 
heard allegations of such cliques in other companies-, but not Company 

A-4. 


When asked, Brown stated that he did appear before a Category I and a 
Category IX Aptitude Board near the end of his second term, first class year; 

however, that he also did not.remember much about these boards because 

\ 

during that period he also had appeared before several Commandant's Boards 

I 

as well as the 16.03 Board of Officers. Erown asked LTC Wishart if he 
knew that the reason he was so low in his class in aptitude, second 
term, fitst class year, was because of the low grade his Tactical Officer 


/ • 










A 


gave him. LTC Wishart replied that: he was not aware of this. 

• ' 

/ * ,, , 

At 2144 hours, LTC Wishart was dismissed, Brown having no further 
questions. 

The Dean asked Brown if he had anything further he would like to present 
to the Board. Brown stated that he had never been in demerit trouble 
prior to the second term of his first class year, and had never appeared 
before a disciplinary board prior to that time, lie believed that his 
trouble started when he received ten demerits and fourteen confinement 
periods for taking unauthorized privileges, for it was while he was in 
confinement for this offense that he vent AWOL. lie stated that he did 
not exercise good judgment in going AWOL; that he took a calculated 
risk thinking that if he were caught he would only be required to appear 
before a Commandant's Board. 

Brown stated that although his resignation was solicited, he elected to 

appear before a Board of Officers for the AWOL offense. Brown indicated 

that he'was moved to the Boarder's Ward and never really knew whose 

control he was under. He stated that he felt as though he was scaled off 

from his company; that he was not allowed to participate in intramurals 

with his company, lie said that "things just snowballed on him." Brown 

stated that the S-l, USCC, and the Deputy Commandant told him that he 
yv 

could appear before a Board of Officers and that the best outcome would 

t 

•' / 
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be turn-back and the worst a dishonorable discharge, lie stated that 

during his stay in the Boarder's Ward there was a lot* of pressure on 

* £ * 

him. lie said he felt people thought that the 16.03 Board of Officers 
had made a mistake in not separating him and hence were out to get him. 

He stated that he saw this period as a time to fight back, a time to lash 
out at the system. Asked whether he believed that he had made a con¬ 
scientious effort to rewrite the Social Science paper, Brown replied that 
he did and that he thought he should have received a higher grade. 

t 

Brown stated that he was denied spring leave to'await the decision of the 
Commandant's Board for the AWOL offense. 

Asked whether his resignation was "solicited" or ho was given the "option" 
to resign, Brown replied that he was given the "option" to resign; however, 
that he thought that the emphasis was on the option of resigning rather 
than appearing before a Board of Officers.. Broun stated that he was old 
it was possible that he might receive a dishonorable discharge, however, 
when questioned on that point, was not sure if he had been told a dis¬ 
honorable discharge*or a discharge other than honorable. He added that he 
believed the Deputy Commandant had said something about a discharge other 
than honorable. It was pointed out that a dishonorable discharge could 
be given only as a result of a court-martial, to which Brown replied that 
there had b.ccn no mention at all of a court-martial. 
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Brown said that he had entered West Point to become an officer and that 
he believed he was capable of becoming a good one. -He stated that all 
the tine, money, and effort he had spent to get back in subsequent to 
his separation should clearly demonstrate his strong desire to graduate, 
lie added that even though he had been separated without a service obli¬ 
gation, he still chose to cone back. Brown stated that right now he 
could not positively state that he would make a career of the Army, 
but that to do so was the reason he had entered West Point. 

Asked whether he had any other matters to present to the Board, Brown 
replied that he objected to Major Conello being brought back to test ify 
when three of his witnesses (Dull, Coonan, and Cook) were not brought 
back. The Dean stated that Brown had every right to get these three 
witnesses to West Point for the purpose of testifying, and that Major 
Comcllo had come to West Point on his own and at his own expense. The 
Dean added that the Board had not "brought him here." It was pointed 
out that Major Comello’s testimony only concerned the conduct portion 
of the hearing and that testimony on potential was not heard from 
that individual. 

Asked whether he* knew the nature of the testimony Dull, Coogan, and 
Cook would offer, Brown replied that he did and stated that they would 
be favorable witnesses for him. 
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The Dean stated that the Board would be willing to allow Brown to give 
testimony on what each of these witnesses would say/ however, Brown did 
not desire to do sc because he did not feel qualified. 

Asked why he did not request a written statement from these witnesses, 

especially since he had well over a month to do so. Brown replied that 

he had difficulty contacting them. It was pointed out that the i. ''ephone 

/ 

numbers and locations'of these three witnesses had been available to 
^rown since mid-December. In response to a question, Brown stated that 
he knew where each of the witnesses was stationed. 

i 

t 

At 2220 hours, the Board vent into closed session. Cadet Brown and 
Major Cole were not present during the closed session. 

/ 

At 2300 hours, Cadet Brown and Major Cole were called back into the 
Faculty Lounge. The Dean asked how much time it would take to get 
written statements from Dull, Coogan, and Cook; that the Board was 
perfectly willing to recess until such time that the statements were 
available-. Brown requested that he be allowed to call his counsel to 
discuss the matter. 

At 2307 hours, the Board recessed to allow Brown to contact his counsel. 

At 2320 hours, the Board reconvened. All persons present prior to the 
recess again were present. Brown stated that written statements were 
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not good enough and that he wanted the hoard to make arrangements to 
get the three witnesses to West Point. -* 


The Dean stated that the Board had desired to continue the hearing on 
2 January 1973, however, that Brown had refused this offer and that it 
was understood that Brown would return from leave prepared to continue 
with the hearing. Th Dean stated that he personally had made a 
special effort to make this latter point clear before recessing the 
f Board prior to the Christmas leave period. The Dean stated that it 
appeared obvious that Brown had made little effort to have these three 
witnesses return to West Point. Brown stated that if the three 
witnesses could not be brought back to testify that he did not desire 
a written 1 statement. Asked whether he desired that the three witnesses 
be brought back at Government expense, Brown replied.affirmatively. 

'it was pointed out that Major Comello had returned at his own expense, 
did not take leave, as Comello personally had stated during the hearing, 
was required to depart West Point by noon in order to attend a class later 
that evening. The Dean stated that Cadet Brown, by his own admission, 
had made very little effort to'contact the three witnesses. 


At 2332 hours, tHe Board went into closed session. Cadet Brown and Major 
Cole were not present during the closed session. At 2350 hours, Cadet 
Brown and jiajor Cole were called back into the Faculty Lounge. The Dean 


2c 
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indicated that the Board had taken note of the fact that if lii'l 

Coognan, and Cook did not return *to testify, that Brawn did not'desire 
< written statements. 


The Dean stated that the Academic Board finds that Cadet Brown was 
Deficient in Conduct for the period 21 December 1971 to 7 June 1972 and 
that he does not have the potential to warrant retention. Accordingly, 
the Board recommends that appropriate action be taken to separate Cadet 
prown from the United States Corps of Cadets. 


At 2352 hours, the hearing was closed. 


Exhibits ; 

A - Secretary Academic Board letter to 
Cadet Brown, Subject: Deficiency in 
Conduct, dt<, 27 Dec 72 
B - 1st Ind to 27 Nov letter, did 4 Dec 72 

C - 2nd Ind to 27 Nov letter, dtd 8 Dec 72 

D - Secretary Academic Board letter to 

Cadet nrown, Subject; Witnesses at Aca¬ 
demic Board Hearing, dtd 15 Dec 72 
E - 3rd Ind to 27 Nov letter, dtd 18 Dec 72 

jtod to 27 Nov letter, dtd 21 Dec 72 

G - Cadet Brown Affidavit, dtd 21 Dec 72 
• B - Packet of Individual 2-1 Poms 
I - Compilation of documents previously 
furnished Ed members and Cadet Brown 
pertaining to delinquency record of 
Cadet Brown marked by TABS A - I 
. J “ Cadet Brown Supplemental Affidavit 
K.“ Soc Sci Research Paper 
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r4AMf • lajt. rinsT, mioui. r. initial 


L>ATE OFFENSfe 

8 Jan . Ge3 Articles improperly displayed 

15 Fc b 005 In need of a haircut at W.P. ’ 

1G Ft b *110 Taking advantage of priv when 
unauth, unintentional 

» 

22 Fc,b 023 Not in public spotted impressed clth 


j COMPANY 


reporting 

OFFICER 




23 F( b 430 Signing in or out improperly 
2G Fc b 005 In need of a haircut at W.P. 

26 Feb 063 Articles improperly displayed 
3 Ma ' 046 Dust or lint on articles 
: 3 Mall' 063 Articles improperly displayed 
3 Mar 862 Trash in wastebasket at insp 


3 Mar 863 Articles improperly displayed 


10 Mar 816 Wearing improperly adjusted belts 

10 M ir 287 Sleeping on top of bed without making 
bed 

10 M ir863 Articles improperly displayed 
25 M ir847 Dirt/grcase/excess oil/ spo.t on art. 

5 Apr 431 Failing to sign in or out ' 

l 

17 Apr 641 Neg of prep of homewk or lesson 

intentional' • ' ■ 

18 Apr 037 Not in prescr unif on public area at 

V/.P. • 

4 

24 Apr 002 Bed improperly made 


5MA f OHM 2 JQ 


CLAM or 


P'JUISH MEMT 


| pc. MO. 

I I r.xTr ti. j J rONr - 


pukviou* coitions Ann oiisolctc 



Army-Wp. 


/£>/ 

/Oo 









. 25 Aj v 

• 25 Anr 


on c 


ULI'ORT' 
O I-Flr 


o 7 ^ __ I of Fr i PUM, 5iiMCMrT _”. 

XW>1 " not in Scribed concJitlon [***% *=***“■ ^SsTii.j^ljsZ 


1 26 /Jr 


i 127 A]ir 


|5 May 


12 May 


12 mL 


JIG MAy 


17 M iy 

.. 


23 r,; ly 


' 203 <o - mpIV(Wit!l , 

orders and inW'<4,tenW ' , 

•123 Making minor error i„ recorder 

communications • 

r ' l3 ° Sl 'R ni "B in or out Improperly' 

223 Abs from form & miss al insty/by ' 

unintentional lil -ty/cy 

Y 2Ul Fai J ,ng to c cmply with specific 
instructions, unint 

805 In need of haircut at W p 
. Tactical Officer interview" ' * 

90o lack. ofjudgment in preparation 

* st Class Research Paper 
vrite requirement, SS 407 I 

82 5 Not i„ public frayed/oxcess worn 
'tern clothing orn 

o 

908 f: ross lacl: judgment, i. e 
absent from EN 402 on n '' . 

. f nce 13 Apr. absent (roa- “ 1 

Art an unknown number oPttn^ ! 

•-naking no effort to co - “ " ® 800 

sitmiinn c», ect me j 

situation or see* help, 23 Kay 72 . j 


15 i 


45 4 • 


A-isa 


7 May 72 
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DEPARTMENT OF TIIK AI{?7Y 

headquarters united states coups or cadets 

West‘Point, Now Yor!; 10030 
SPECIAL ORDERS 1 

NUMBER fi2 ’ 11 Ma y 1972 

• • 

1. Awarding of Punishment. * ! , 

EAORK, LAWRENCE A.. 323-46-6137, CDT SGT, Co 11,' 2d c ,;, 87 

Typo Hoard: Commandant's Board 
Offense Code: 932 

°“ enSOi ,0 “ 1COh ° UC bWora *«« n °‘ 16 March 1672. 

Punishment: Twenty ,201 demerits. Forty-four (44) punishment and 

P , confinement to restricted limits for Two (2) mo-* - • 

Release Date: 10 July 1972 Uj mont..n, 


C. Awarding of Punishment. 

CoA> 4thR ,^ C1 . 1972 

Tyjie Hoard: Commandant's Board ~ "---- 

Offense Code: 203 

OBense. to comply with general orders and instructions written 

> Regulations, USCC, 25 Apr 72. (Rewritten) . “ ° f 

RclcaseTate: NA (10) d ° merit3 ' Fourtcen <«> punishments. 


/ 


/ 


t 

FOR THE COMMANDANT OF CADETS: 



ROBERT E. AYERS 
LTC, CE 

SI, usee 


/ ^3 
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department or the ah my 
HEADQUARTERS united states coups of cadets 

West Point, New York 10J68 
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SPECIAL OUDEHS 
NUMBER 72 

82. Awarding of Punishment. 


EXTRACT 


26 May 1972 


PEHHY, CLIFFORD, 044-14 - 2 HG 7 , CDT PVT, Co A, 4th Hegt, Class 1975 

Type Board: Cadet Brigade Board 
Offense Code: 93G 

. Offense: Under the ^influence of alcoholic beverages in area of barracks. 

Punishment: Twenty-five (25) demerits, Sixty-six (GC) punishments; and 

~ confinement to restricted limits for Three (3) months 
Uclcasc Date: 24 August 1972, ; •* 

f ' , 

83. Awarding of Punishment. 

VOGUClt, GARY L. , 23R-74-52S7,-CDT CPL, Co F, 2d Hegt, Class 1973 

T.VPC Board: Commandant's Board 
Offense Code: 935 

Offense: Drinking in barracks, G February 1972. 

Punishment: Twenty-five (25) demerits, Sixty-six (CO) punishments, confine¬ 
ment to restricted limits for Three (3)’months, and reduction to 
the grade of Cadet Private. 

Release Date: 24 August 1972. , j 
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President 

Command,-, ■. ! .y 


A-196 


t v re no Ann 


Cornell's Board. 


Hoard 


°* T YV NVCNrD convcnll' UNar.n *u,, onitv ciintaiuco in (ClTt SO) 

1520 hours_P ara 2, SO 139 , 27 Aug 60 

BOXfin MEMBERSHIP . 





LTC TOWER 


DO AMD nNDINfiS/HKCOMMCNOATlONS 


^CMOIIB-Mr.coir r« 

MAJ MEET 11 


Cadet Brown reported to the President of tlac Commandant's Board who informed him 
of the Board's purpose and authority. Cadet Brown examined the delinquency report 
and his explanation and acknowledged that they were correct as written. In reply to 
the questions of the Board, Cadet Brown made the following statements: 

I fell that I would complete the pass-fail rewrite requirement of attaining an 13. 0 
gi ade b) collecting the English errors and attempting to answer the instructor's 
comments. The instructor told me that I could complete the requirement without 
rewriting if I thought I could. 

The Board considered the facts of the case and determined that Cadet Brown 
committed the offense as follows: In light of confusion and state of mind of Cadet 
Brown the Board less the recorder agreed that the offense be changed to Offense Code 
907, extremely poor judgment. The Board further considered Cadet Brown's 
previous disciplinary record and recommend the punishment shown below. 


Htrnjc t ion' to 


(N'OTK: Board Rn«l i nps /n.-coi-,imcnd.ition.s will not l.c announced to respondent) 

__p uITis HMlIif tT<e cfow.rETfbs o 


OLMLHITi 


PUNI 5 MMKUT TOUns 


TVPro NAME. 6HM1I.. iinanch or pifrsiocNT '>'i 'atonc Of', VVTiof.MT 

ILL n y HARRY A. BUCKLEY, COL, INF "E , In 

o*T hi/ll It- Director-. MPAL ' / 3 va. C. VI 


CONTII., N T S 


month* conmnfmini TC 
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S PART IV • BOARD riNDiN 

TO 


Commanding Officer 


/It)) , 

. ...hepunent 


tv re no* no 

p a t r a no t i:-4r convened 

2 6 May 1!)72 

Comdt's Board 

1530 hours 


ilUWIMHWJtf 


President 

Commandant's Movd 


OOAflo t-'CMOERSHIP 


rrt sior.Nr 

COL GRUEN TITER 


LTC MCNAIR 


MjunrNrir.conDr.n 

MAJ DERVAES 


fio and r iNijmcs/nrc omwcno a t ions 

Cndct Brown reported to the President of the Commandant's Board who informed hin 
of the Board's purpose and authority. Cadet Brown examined the delinquency report 
and his explanation and acknowledged that they were correct as written. In reply to 
the questions of the Board. Cadet Brown made the following statements: 

The reason for his absences was insomnia. lie is normally awakened by the 
Boarder's Ward guard for breakfast, but after eating he returns to his room and goo 
back to bed. lie claims that even though he asks the guard to get him up for classes 
he sleeps so soundly that he is not aroused by the'guard or an alarm clock. He docs 
not always ask the guard to get him up. Me acknowledges being briefed on his 
responsibility to attend classes. lie acknowledges his personal responsibility to get 
up in the morning in order to attend classes. He states that he failed to report to 
sick call for medical treatment for his insomnia because he was afraid that he would 
be given a psychiatric evaluation and that this evaluation, which he assumed would 
be adverse, would be used as further evidence in the administrative actions current 
pending in his case. Me admits missing an unknown nuniber of Military Art classes 
winch he has first hour on alternate days from English. lie was unable to explain 
why he could get up for breakfast but not for class. He stated that he felt no 
obligation to consult with the Department of English regarding his absences or 
making up any work missed, although he had done sonic outside reading. 

The President of the Board queried Cadet Brown in depth for evidence on which to 
base leniency but Cadet Brown could not offer any positive evidence that he was 
aware that he had a problem or that he had sought assistance. Cadet Brown desci io 
himsclt as being highly motivated to graduate from West Point. 

The Board finds Ca'det Brown's actions irrational and rccommendjlhat in addition to 
punishment as indicated he recei\c psychiatric evaluation. The Board considered 
the facts of the ease and determined that Cadet Brown committed the offense as 
follows: OC 008. Gross lack of judgment, i.e. , absent from EN402 on 11 occasion, 
since 13 April, absent from Military Art an unknown number of times and making n 

(NOTH: board Findincn/Ilecommendntions will not lie nnnounccd to respondent) 


PUNISHMENT RECOMMENDED _ 


CONFINEMENTS 


MCOUC T ION T O 


Punishment toums 


MONTHS C V N !• INf **v *• 
HCSTNIC T LO UIMIT •, 


Celt Pvt 
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RICHARD L. GRUENTHER, COI 
Director, OMI 
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■ effort to coned the situation or seek help. 

The Hoard further considered Cadet Brown's previous disciplinary record and 
recommends the punishment shown below. 


fit c/ v v t // 

RICHARD L. GRUENTHER u 
Colonel, Infantry 
Director; OMI 
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